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Judgments: Statutes: Appeal and Error. Concerning questions of law and stat-
utory interpretation, an appellate court has an obligation to reach an independent
conclusion irrespective of the decision made by the court below.

Motions to Dismiss: Appeal and Error. A district court’s grant of a motion to
dismiss is reviewed de novo.

Motions to Dismiss: Pleadings: Appeal and Error. When reviewing an order
dismissing a complaint, the appellate court accepts as true all facts which are
well pled and the proper and reasonable inferences of law and fact which may be
drawn therefrom, but not the plaintiff’s conclusion.

Workers’ Compensation. The Nebraska Workers’ Compensation Act is an
employee’s exclusive remedy against an employer for an accidental injury arising
out of and in the course of employment.

Motions to Dismiss: Torts: Workers” Compensation: Proof. For an employee
to prevail against a motion to dismiss a tort action against his or her employer,
the employee must allege sufficient facts that, if true, would demonstrate the
Nebraska Workers’ Compensation Act does not apply.

Workers’ Compensation. The primary object of the Nebraska Workers’
Compensation Act is to do away with the inadequacies and defects of the
common-law remedies; to destroy the common-law defenses; and, in the employ-
ments affected, to give compensation, regardless of the fault of the employer.
Actions: Motions to Dismiss. For purposes of a motion to dismiss, a court is
not obliged to accept as true a legal conclusion couched as a factual allegation,
and threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.

Workers’ Compensation. Delay, cost, and uncertainty are contrary to the under-
lying purposes of the Nebraska Workers” Compensation Act.

Workers’ Compensation: Legislature: Intent: Employer and Employee:
Time. The Nebraska Workers” Compensation Act was intended by the Legislature
to simplify legal proceedings and to bring about a speedy settlement of disputes
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between the injured employee and the employer by taking the place of expensive
court actions with tedious delays and technicalities.

Workers’ Compensation: Jurisdiction: Legislature. As a statutorily created
court, it is the role of the Legislature to determine what acts fall within the
Workers’ Compensation Court’s exclusive jurisdiction.

Workers’ Compensation: Jurisdiction: Intent. Absent an amendment to the
Nebraska Workers” Compensation Act, an appellate court will not judicially cre-
ate a “substantially certain” exception from the act’s intended exclusive jurisdic-
tion over workplace injuries.

Motions to Dismiss: Records. Even novel issues may be determined on a motion
to dismiss where the dispute is not as to the underlying facts but as to the inter-
pretation of the law, and development of the record will not aid in the resolution
of the issues.

Equal Protection. The Equal Protection Clause does not forbid classifications; it
simply keeps governmental decisionmakers from treating differently persons who
are in all relevant aspects alike.

Special Legislation. A legislative act constitutes special legislation if (1) it cre-
ates an arbitrary and unreasonable method of classification or (2) it creates a
permanently closed class.

Workers’ Compensation: Employer and Employee: Legislature. Employers
and employees stand in different relations to the common undertaking; it was
rational for the Legislature to recognize this fact when determining employers’
and employees’ respective rights and liabilities under the workers’ compensa-
tion system.

Workers’ Compensation: Negligence: Legislature. It was not arbitrary for the
Legislature to determine coverage under the Nebraska Workers’ Compensation
Act based on whose willful negligence caused the injury.

Torts: Employer and Employee: Legislature. The Legislature made a rational
distinction between intentional tort victims who are employees and intentional
tort victims who are not employees. Workers’ compensation law reflects a policy
choice that employers bear the costs of the employees’ work-related injuries,
because employers are in the best position to avoid the risk of loss by improving
workplace safety.

Appeal from the District Court for Cheyenne County: DEREK

C. WEIMER, Judge. Affirmed.
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McCoRMACK, J.
I. NATURE OF CASE

The employer in this case willfully violated safety regula-
tions and thereby caused the tragic death of one of its employ-
ees. The employee’s estate brought tort actions against the
employer in district court rather than seeking compensation
under the Nebraska Workers’ Compensation Act (the Act).!
This it cannot do. Despite the egregiousness of the employer’s
conduct, the injury was still an “accident” as defined by the
Act. The Act does not thereby unconstitutionally discriminate
between employees and nonemployees or employee victims
of employer willful negligence and employee victims of their
own willful negligence. We therefore affirm the district court’s
dismissal of the estate’s complaint.

II. BACKGROUND

Joseph James Teague worked for Crossroads Cooperative
Association (Crossroads). Teague was asked by his supervi-
sor to enter a grain bin and shovel grain into the center of
the bin’s conical base in order to facilitate removal of grain
from the bin. Teague died of asphyxiation after being engulfed
in grain.

The grain bin was approximately 58 feet tall and 21': feet
in diameter. The depth of the grain in the bin was high enough
to present an engulfment hazard and was higher on the sides
than in the middle, such that it could slide onto employees.
In violation of Occupational Safety and Health Administration
(OSHA) regulations, Teague’s supervisor sent Teague into the
bin without a lifeline or any other equipment that could prevent
engulfment past Teague’s waist. The Crossroads facility where
Teague worked also lacked adequate equipment for a rescue
operation if engulfment were to occur, also in violation of
OSHA regulations.

In accordance with Crossroads’ customary practices,
Teague’s supervisor kept the auger running in the bin in order
to facilitate extraction of the grain. This was in clear violation

! Neb. Rev. Stat. § 48-101 et seq. (Reissue 2004 & Cum. Supp. 2006).
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of OSHA regulations and created movement of the grain,
increasing the engulfment hazard.

In further violation of OSHA regulations mandating that
a supervisor maintain communication with an employee in a
grain bin at all times, Teague’s supervisor stepped momentarily
away from his observation of Teague in the bin. When the
supervisor returned, Teague was dead.

OSHA assessed civil penalties against Crossroads. In addi-
tion, Crossroads pleaded guilty to the criminal charge of will-
fully violating OSHA regulations by knowingly permitting an
employee to enter a grain bin in violation of safety standards
requiring that an auger system be turned off, locked out, and
tagged while an employee is in a grain bin.

The personal representative of Teague’s estate (Estate)
brought this action in the district court against Crossroads for
wrongful death and assault and battery, and for a declaratory
judgment that either the Act does not apply or, alternatively,
that it is unconstitutional on its face and as applied.

The district court granted Crossroads’ motion to dismiss
for failure to state a claim. The district court relied on Abbott
v. Gould, Inc.;? wherein we held that the employer’s knowing
misrepresentation concerning the hazards of the job did not
take the employer’s conduct outside the exclusivity of the Act.
The court found that the facts alleged in the Estate’s petition,
even if true, would not constitute “‘willful and unprovoked
physical aggression’” by an employee, officer, or director of
Crossroads. In other words, the court found that the Estate’s
allegations of assault and battery were legal conclusions unsup-
ported by the facts alleged. The court concluded that the inci-
dent resulting in Teague’s death was an “accident” under the
Act,’ and the court found no merit to the Estate’s claims that
the Act is unconstitutional. The Estate appeals.

III. ASSIGNMENTS OF ERROR
The Estate makes the following assignments of error: (1)
The district court erred in sustaining Crossroads’ motion to

2 Abbott v. Gould, Inc., 232 Neb. 907, 443 N.W.2d 591 (1989).
3 See §§ 48-101 and 48-111.
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dismiss for failure to state a claim upon which relief can be
granted; (2) the district court erred in determining that the
Act applies to this case; (3) the district court erred in failing
to recognize an exception to the exclusivity provisions of the
Act in light of the facts of this case; (4) the district court erred
in failing to conclude that by applying the exclusivity rule
of the Act to the Estate, the Act improperly deprives it, and
other similar individuals, of due process, equal protection, and
a right to trial by jury and that the Act imposes special leg-
islation; (5) the district court erred in dismissing the Estate’s
constitutional claims because the ultimate success of consti-
tutional arguments are not a proper issue under a motion to
dismiss pursuant to the Nebraska Court Rules of Pleading in
Civil Cases.*

IV. STANDARD OF REVIEW

[1] Concerning questions of law and statutory interpreta-
tion, an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the
court below.’

[2] A district court’s grant of a motion to dismiss is reviewed
de novo.*

[3] When reviewing an order dismissing a complaint, the
appellate court accepts as true all facts which are well pled
and the proper and reasonable inferences of law and fact which
may be drawn therefrom, but not the plaintiff’s conclusion.’

V. ANALYSIS
The Estate asserts that because it alleged intentional tortious
conduct, Teague’s death was not an “accident” covered by the
exclusive jurisdiction of the Workers’ Compensation Court.
Alternatively, the Estate argues that the Act is unconstitutional

4 Neb. Ct. R. Pldg. § 6-1112(b)(6).

> Harsh International v. Monfort Indus., 266 Neb. 82, 622 N.W.2d 574
(2003).

% Walentine, O’Toole v. Midwest Neurosurgery, 285 Neb. 80, 825 N.W.2d
425 (2013).

" 1d.
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insofar as it distinguishes between willful negligence of
employers and willful negligence of employees, and between
employed intentional tort victims and unemployed inten-
tional tort victims. The Estate also contends that dismissal
under § 6-1112(b)(6) is generally inappropriate when a com-
plaint alleges constitutional issues. We find no merit to these
contentions.

1. Was Inyury CAUSED BY
“AccIDENT” UNDER ACT?

[4,5] The Act is an employee’s exclusive remedy against
an employer for an accidental injury arising out of and in
the course of employment.® The employer, by having liabil-
ity imposed by the Act without fault, receives in return relief
from tort actions.” Thus, for an employee to prevail against a
motion to dismiss a tort action against his or her employer, the
employee must allege sufficient facts that, if true, would dem-
onstrate the Act does not apply.'® The Estate’s complaint failed
to make sufficient allegations that, if true, would state a cause
of action outside the exclusive jurisdiction of the Act.

The Estate’s complaint alleged Crossroads committed inten-
tional torts and criminal OSHA violations that were certain
or substantially certain to result in Teague’s injury or death.
OSHA regulations explicitly state that they do not supersede
or in any way affect the workers’ compensation laws of the
various states.!! The Estate argues, however, that because of
the willfulness of Crossroads’ violations of the OSHA regula-
tions, Teague’s death was not the result of an “accident” under
the Act. Thus, the Estate argues that the district court erred in
dismissing the complaint.

8 See, Ihm v. Crawford & Co., 254 Neb. 818, 580 N.W.2d 115 (1998);
Marlow v. Maple Manor Apartments, 193 Neb. 654, 228 N.W.2d 303
(1975); Memorial Hosp. of Dodge Cty. v. Porter, 4 Neb. App. 716, 548
N.W.2d 361 (1996).

% PAM. v. Quad L. Assocs., 221 Neb. 642, 380 N.W.2d 243 (1986).

10 See, Zawaideh v. Nebraska Dept. of Health & Human Servs., 280 Neb.
997, 792 N.W.2d 484 (2011); Jones v. Rossbach Coal Co., 130 Neb. 302,
264 N.W. 877 (1936).

1129 U.S.C. § 653(b)(4) (2006).
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But this court has long held that there is no intentional tort
exception to the Act.!? In pertinent part, the Act defines an
“accident” as “an unexpected or unforeseen injury happen-
ing suddenly and violently, with or without human fault.”"* In
Abbott, we affirmed the dismissal of the employees’ consoli-
dated complaints in the district court alleging common-law
actions stemming from numerous egregious intentional acts
by the employer.!* The employees’ complaints alleged that
their employer had intentionally subjected the employees to
contact with and ingestion of particles and fumes known to be
injurious to human health; had intentionally failed to provide
adequate safeguards at the worksite; had intentionally hidden
the effects of the toxic exposures from the employees; and
that, as part of a coverup, had intentionally misrepresented
that certain drugs would prevent any harmful effects of the
exposure—but in fact, such drugs caused independent harm.
To do anything other than affirm the dismissal of the employ-
ees’ complaints, we explained, would subvert the primary
object of the Act.

[6] The primary object of the Act, we said, is “‘to do
away with the inadequacies and defects of the common-law
remedies, to destroy the common-law defenses, and, in the
employments affected, to give compensation, regardless of
the fault of the employer.’”" Furthermore, an intentional tort
exception would re-focus the inquiry from whether it arose out
of and in the course of employment to the state of mind of the
employer and employee.'® We disapproved even of the notion
that deliberate acts with specific intent to injure the employee
could fall outside the Act.'” In Harsh International v. Monfort
Indus.,”® a third-party contribution action, we reaffirmed that

12-See Abbott v. Gould, Inc., supra note 2.

13§ 48-151(2) (emphasis supplied).

14 Abbott v. Gould, Inc., supra note 2.

15 Id. at 913, 443 N.W.2d at 595 (emphasis in original).
16 Abbott v. Gould, Inc., supra note 2.

7 1d.

8 Harsh International v. Monfort Indus., supra note 5.
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intentional tortious conduct by an employer falls within the
exclusive jurisdiction of the Act.

[7] The Estate asks that we reexamine our holdings in Abbott
and Harsh and that we adopt an intentional tort exception to
the Act. To be clear as to what kind of exception is at issue, the
Estate does not argue on appeal that Crossroads acted with spe-
cific intent to injure Teague. While the complaint sometimes
seemed to assert that Crossroads acted with a specific intent to
harm Teague, the district court properly found that these were
conclusory statements unsupported by any of the facts alleged
in the complaint. For purposes of a motion to dismiss, a court
is not obliged to accept as true a legal conclusion couched as a
factual allegation, and threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do
not suffice.”

Reading the complaint generously, it alleged facts that could
show Crossroads intentionally ignored safety rules and con-
cealed known dangers from its employees and that Crossroads
knew serious injury to an employee was virtually or sub-
stantially certain to occur as a result. We decline the Estate’s
invitation to overrule precedent and adopt an exception to the
workers’ compensation exclusivity rule that would allow such
a tort action to continue in district court.

It is the “almost unanimous rule” that any intentional con-
duct exception to the workers’ compensation exclusivity rule
cannot be “stretched to include accidental injuries caused by
the gross, wanton, wil[l]ful, deliberate, intentional, reckless,
culpable, or malicious negligence, breach of statute, or other
misconduct of the employer short of a conscious and deliber-
ate intent directed to the purpose of inflicting an injury.”? In
other words, even in jurisdictions recognizing some intentional
injury exception to the workers’ compensation exclusivity rule,
knowingly permitting a hazardous work condition, knowingly

19 See Central Neb. Pub. Power Dist. v. North Platte NRD, 280 Neb. 533,
788 N.W.2d 252 (2010).

2 6 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law
§ 103.03 at 103-7 (2011).
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ordering employees to perform an extremely dangerous job,
willfully failing to furnish a safe place to work, willfully
violating a safety statute, or withholding information about
worksite hazards, still falls short of the kind of actual intention
to injure that robs the injury of accidental character.’! Even in
jurisdictions adopting an intentional tort exception, anything
short of genuine and specific intent to injure by the employer
or the alter ego of the employer will fall within the exclusivity
of the workers’ compensation act.??

The Estate’s complaint could be saved only if we were to
adopt not just an intentional conduct exception, but one with
a broader definition of intentional. Only about a dozen juris-
dictions have taken this approach. Those courts have adopted
a broader definition of intentional that allows an employer to
be sued in tort if the employer knew the tortious conduct was
substantially certain’” to result in employee injury (or a simi-
lar test).” We decline to adopt such an exception.

Several of the jurisdictions adopting a “substantially certain”
exception have statutes distinct from our own. Those statutes
either specify a particular test to exempt the employer’s con-
duct from the workers’ compensation act or generally exempt
from the workers’ compensation act injury resulting from the
employer’s intentional conduct.?*

133

2 d.
22 See id., §§ 103.03 and 103.06.

23 See, id., § 103.04[1] at 103-9. See, also, Suarez v. Dickmont Plastics
Corp., 229 Conn. 99, 639 A.2d 507 (1994); Pendergrass v. R.D. Michaels,
Inc., 936 So. 2d 684 (Fla. App. 20006); Bazley v. Tortorich, 397 So. 2d 475
(La. 1981); Travis v Dreis & Krump Mfg Co, 453 Mich. 149, 551 N.W.2d
132 (1996); Millison v. E.I. du Pont de Nemours & Co., 101 N.J. 161, 501
A.2d 505 (1985); Delgado v. Phelps Dodge Chino, Inc., 131 N.M. 272,
34 P.3d 1148 (2001); Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 222
(1991); Parret v. UNICCO Service Co., 127 P.3d 572 (Okla. 2005); Harn
v. Continental Lumber Co., 506 N.W.2d 91 (S.D. 1993); Reed Tool Co. v.
Copelin, 689 S.W.2d 404 (Tex. 1985); Feitig v. Chalkley, 185 Va. 96, 38
S.E.2d 73 (1946).

2* See, Cal. Lab. Code § 3602(b)(2) (West Cum. Supp. 2013); Fla. Stat. Ann.
§ 440.11(1)(b) (West 2009); La. Rev. Stat. Ann. § 23:1032(B) (2010); N.J.
Stat. Ann. § 34:15-8 (West 2011).
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There appears to be a struggle in those jurisdictions to
contain the “substantially certain” exception to the limited cir-
cumstances for which it was intended. As observed in Larson’s
Workers” Compensation Law,” one may understand the urge
to chip away at the exclusiveness barrier in some of the more
egregious cases of employer negligence, but “experience has
shown that, once a breach is made in that dam to accommodate
an appealing case, it will be very difficult for the courts to
know where to draw the line.”

[8,9] The blurred line of the “substantially certain” test
and the inquiry into the employer’s state of mind or, in
some jurisdictions, the abstract reasonable employer’s state of
mind, interjects complexities, costs, delays, and uncertainties
into the compensation process. Delay, cost, and uncertainty
are contrary to the underlying purposes of the Act. The Act
was intended by the Legislature to simplify legal proceed-
ings and to bring about a speedy settlement of disputes
between the injured employee and the employer by taking
the place of expensive court actions with tedious delays
and technicalities.*

[10] Regardless of the egregiousness of the employer’s
actions, the question is what court has jurisdiction over the
employee’s claim. This is a workers’ compensation law ques-
tion, not a tort question.”’” The Workers” Compensation Court
is a statutorily created court designed to have jurisdiction over
all injuries falling within the scope of the Act. As a statutorily
created court, it is the role of the Legislature to determine what
acts fall within the Workers’ Compensation Court’s exclusive
jurisdiction.”® The Act creates rights which did not exist at
common law, and the Legislature may place such restrictions
thereon as it sees fit.

% See 6 Larson & Larson, supra note 20, § 103.04[4] at 103-39.

% See, Gill v. Hrupek, 184 Neb. 436, 168 N.W.2d 377 (1969); Beideck v.
Acme Amusement Co., 102 Neb. 128, 166 N.W. 193 (1918).

27 6 Larson & Larson, supra note 20.
2 See Grandt v. Douglas County, 14 Neb. App. 219, 705 N.W.2d 600 (2005).
¥ Id.
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[11] We assume that our interpretation of the Act in Abbott
and Harsh was consistent with the Legislature’s intended
meaning, as the Legislature has had innumerable occasions to
express a contrary intent.”® Indeed, the definition of “accident”
under the Act has remained substantially unchanged since the
enactment of § 48-151 in 1913.3' Changes in the workers’
compensation laws, and in the public policies recognized in
those laws, must emanate from the lawmaking power of the
Legislature and not from the courts.”? Absent an amendment to
the Act, we will not judicially create a “substantially certain”
exception from the Act’s intended exclusive jurisdiction over
workplace injuries.

2. Is Act UNCONSTITUTIONAL?

The Estate alternatively argues that if injuries resulting from
intentional tortious conduct by the employer are the result of
an “accident” under the Act, then the Act is unconstitutional.
Before reaching the Estate’s constitutional arguments, however,
we must address the Estate’s argument that it is premature for
this court to do so.

(a) Scope of Motion Pursuant
to § 6-1112(b)(6)

The Estate asserts that insofar as it raised constitutional
challenges to the Act, its complaint was not properly the sub-
ject of a motion to dismiss pursuant to § 6-1112(b)(6). The
Estate argues that such issues are “substantive” and cites the
proposition that “[bJecause a [§ 6-11]12(b)(6) motion tests the
legal sufficiency of the complaint, not the claim’s substantive
merits, a court may typically look only at the face of the com-
plaint to decide a motion to dismiss.”*® The Estate’s reliance
on this proposition is misplaced. The complaint was dismissed

30 See Johnsen v. Benson Food Center, 143 Neb. 421, 9 N.W.2d 749 (1943).

311913 Neb. Laws, ch. 198, § 52, p. 601.

2 See, e.g., Matheson v. Minneapolis Street Ry. Co., 126 Minn. 286, 148
N.W. 71 (1914).

3 Doe v. Omaha Pub. Sch. Dist., 273 Neb. 79, 82, 727 N.W.2d 447, 452
(2007).
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because the Act precludes tort actions for work-related injuries,
not on the underlying substantive merits of the Estate’s alleged
tort claims.

[12] A plaintiff does not immunize a complaint against a
§ 6-1112(b)(6) motion to dismiss merely by challenging the
constitutionality of the laws governing the ability to state the
alleged claim. Even novel issues may be determined on a
motion to dismiss where the dispute is not as to the underlying
facts but as to the interpretation of the law, and development
of the record will not aid in the resolution of the issues.**
Because the constitutional arguments raised in the Estate’s
complaint do not depend upon the development of the alleged
facts, the complaint was properly the subject of a motion to
dismiss. We consider now the correctness of the district court’s
determination that the facts, assumed as true, failed to demon-
strate a cause of action in the district court.

(b) Disparate Categories
of Tort Victims

The Estate argues that the Act creates unconstitutionally dis-
parate standards of exclusivity for employees versus employ-
ers. The Estate also argues that the Act creates an unconsti-
tutional distinction between intentional tort victims who are
employees and intentional tort victims who are not employees.
According to the Estate, such classifications or disparate treat-
ment violate the equal protection, due process, and special
legislation provisions of the U.S. and Nebraska Constitutions.
Because the employers and employees—and employed and
unemployed tort victims—are not similarly situated, it was
rational and proper for the Legislature to treat those categories
differently under the Act. To the extent that the Estate makes a
cognizable argument under the three constitutional principles
cited, that argument is without merit.

[13] Under the Equal Protection Clause, economic and
social welfare categorizations are subject to a rational basis

3 Madison v. American Home Products Corp., 358 S.C. 449, 595 S.E.2d 493
(2004).
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review.” The Equal Protection Clause is satisfied as long as
there is (1) a plausible policy reason for the classification,
(2) the legislative facts on which the classification is appar-
ently based may rationally have been considered to be true by
the governmental decisionmaker, and (3) the relationship of
the classification to its goal is not so attenuated as to render
the distinction arbitrary or irrational.** The Equal Protection
Clause does not forbid classifications; it simply keeps govern-
mental decisionmakers from treating differently persons who
are in all relevant aspects alike.”’

Due process, as relates to the legislative challenges here, is
similarly satisfied, so long as the Legislature’s power was not
exercised in an arbitrary, capricious, or unreasonably discrimi-
natory manner, and if the act, being definite, had a reasonable
relationship to a proper legislative purpose.®

[14] The Estate’s arguments on special legislation also
depend on whether the Legislature has acted arbitrarily and
unreasonably. A Legislative act constitutes special legisla-
tion if (1) it creates an arbitrary and unreasonable method of
classification or (2) it creates a permanently closed class.”
The Estate does not argue that the Act created a permanently
closed class.

[15] As the U.S. Supreme Court and other jurisdictions
have recognized, employers and employees stand in different
relations to the common undertaking.*’ It was rational for the

% See Otto v. Hahn, 209 Neb. 114, 306 N.W.2d 587 (1981). See, also,
Dandridge v. Williams, 397 U.S. 471, 90 S. Ct. 1153, 25 L. Ed. 2d 491
(1970); Schiel v. Union Oil Co. of California, 219 P.3d 1025 (Alaska
2009).

% Le v. Lautrup, 271 Neb. 931, 716 N.W.2d 713 (2006).

37 See id.

3 Weimer v. Amen, 235 Neb. 287, 455 N.W.2d 145 (1990).

3 Anthony, Inc. v. City of Omaha, 283 Neb. 868, 813 N.W.2d 467 (2012).

40 See, e.g., Middleton v. Texas Power & Light Co., 249 U.S. 152,39 S. Ct.
227,63 L. Ed. 527 (1919); Cunningham v. Aluminum Co. of America, Inc.,
417 N.E.2d 1186 (Ind. App. 1981); Matheson v. Minneapolis Street Ry.
Co., supra note 32.
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Legislature to recognize this fact when determining employers’
and employees’ respective rights and liabilities under the work-
ers’ compensation system.*!

Employers agree under the Act to be liable without fault for
accidental injuries sustained by employees in the scope and
course of their employment.** These were injuries for which
employers were not liable under common law.** Employers
also give up, under the Act, affirmative defenses to liability
such as assumption of risk and contributory negligence.*

Employees, for their part, give up potentially larger awards
under tort law in exchange for a broader and more predictable
basis for liability.*> Employees were also given a quicker and
more cost-effective means to obtain compensation than through
the traditional tort system.*®

[16] As the Estate frames the categories and the distinctions,
when the injury is caused by the employee’s willful negligence,
the exclusivity of the Act does not apply; when the injury is
caused by the employer’s willful negligence, the exclusivity
of the Act does apply. But the categorizations crafted by the
Estate are not the ones the Legislature had in mind. Employees
generally gave up their rights to recover under tort law, but
they received in exchange no-fault benefits that they quickly
receive for most economic losses from work-related injuries.*’
Compensability under the Act was meant to be a benefit for
the employee, not solely a protection for the employer. The
Legislature simply drew the line of employer liability—and
thus the “exclusivity” of the Act—at the point where the

.

4 See, e.g., New York Central R. R. Co. v. White, 243 U.S. 188, 37 S. Ct.
247,61 L. Ed. 667 (1917).

¥ 1d.

“ See Jackson v. Morris Communications Corp., 265 Neb. 423, 657 N.W.2d
634 (2003).

4 See, New York Central R. R. Co. v. White, supra note 42; Jackson v.
Morris Communications Corp., supra note 44.

¥ 1d.
4T Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).
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employee’s willful negligence caused his or her own injury.
Employees injured by the employer’s willful negligence will
be compensated under the Act, but employees injured by their
own willful negligence will not be compensated under the Act.
It was not arbitrary for the Legislature to determine cover-
age under the Act based on whose willful negligence caused
the injury.

[17] Likewise, the Legislature made a rational distinction
between intentional tort victims who are employees and inten-
tional tort victims who are not employees. Workers’ compen-
sation law reflects a policy choice that employers bear the
costs of employees’ work-related injuries, because employers
are in the best position to avoid the risk of loss by improving
workplace safety.*® Such policy does not support the idea that
employers should bear the cost of injuries incurred outside
of employment. The Act is simply not designed to govern
the rights of nonemployees. As such, employees and non-
employees, whether victims of intentional torts or of simple
negligence, are not similarly situated. The Legislature did not
act arbitrarily or unreasonably in treating these distinct catego-
ries differently.

The Estate also briefly mentions the right to a trial by jury
guaranteed by the Seventh Amendment. The Estate writes:
“For example, but without limitation, because intentional torts
and criminal conduct are not an accident, individuals such as
[the Estate] should not lose their right to a trial by jury.”®
To the extent this qualifies as an argument and that it raises
any point not already addressed, the U.S. Supreme Court has
rejected Seventh Amendment challenges to workers’ compen-
sation laws.”® We find no merit to the Estate’s argument that the
Act violates the Estate’s right to a jury trial.

The particular compromises made in crafting the Act are
rational and relevant to the purposes of the Act. The distinct

B Id.
4 Brief for appellant at 26.

9 Mountain Timber Co. v. Washington, 243 U.S. 219, 37 S. Ct. 260, 61 L.
Ed. 685 (1917).
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treatment or categorizations that may follow from the workers’
compensation scheme will not always result in mathematical
niceties and, in some circumstances, may lead to inequality.’’
But this does not make the Act unconstitutional. The Estate
has failed to sustain its burden of establishing the unconsti-
tutionality of the Act under the equal protection, due process,
special legislation, or right-to-jury provisions of the U.S. and
Nebraska Constitutions.

VI. CONCLUSION
For the foregoing reasons, we affirm the district court’s dis-
missal of the Estate’s complaint. The Estate must seek compen-
sation from the employer for Teague’s death exclusively from
the Workers’ Compensation Court.
AFFIRMED.
CassEL, J., not participating.

31 See Otto v. Hahn, supra note 35.

32 See, e.g., State ex rel. Bruning v. Gale, 284 Neb. 257, 817 N.W.2d 768
(2012).
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CoNNoOLLY, J.
SUMMARY

Eric C. Thacker and Gail L. Morgan-Thacker (collectively
the Thackers) sought to homeschool their children but did
not obtain state recognition of their homeschool until October
2011. They did not enroll their five children in any legally
recognized school before then. In a joint trial, the county court
convicted Eric and Gail individually of five misdemeanor
counts—one for each child—for violating Nebraska’s com-
pulsory education statute.! The county court convicted the
Thackers of violating the statute from August 17, 2011 (when
the public school calendar year began), to October 4 (when

! See Neb. Rev. Stat. § 79-201 (Cum. Supp. 2010).
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the State received notice that the Thackers would homeschool
their children). After consolidating the Thackers’ appeals, the
district court reversed. The State has appealed under Neb. Rev.
Stat. § 29-2315.01 (Reissue 2008), asking for a decision to
provide precedent under § 79-201 for future cases.

The State contends that § 79-201 required the Thackers to
ensure that their children attended a legally recognized school
every day of that school’s calendar year until their request to
operate a homeschool became effective. The Thackers contend
that Nebraska’s statutes and regulations required them to do
only two things: (1) have their children attend their home-
school every day that it was in session; and (2) complete the
minimum required hours of instruction by June 30, 2012, the
end of the school year.

We conclude that § 79-201 did not criminalize the Thackers’
failure to enroll their children in a legally recognized school
pending the State’s recognition of their homeschool. We over-
rule the State’s exceptions.

BACKGROUND

In March 2011, the Thackers moved to Farnam, Nebraska,
from New Jersey. Farnam is in the Eustis-Farnam Public
Schools district. In 2011, the public school calendar year
started on August 17. The principal of the public school
learned about the Thackers in March. After a couple of weeks,
when the family did not enroll their children in school, he con-
tacted the county attorney.

In April 2011, a sheriff’s officer contacted Eric about the
children’s not being in school. Eric told the officer that he
and Gail were homeschooling their children but that they
had finished the curriculum for their 2010-11 school year
before they moved to Farnam. The officer informed Eric
that they must file paperwork with the State and contact
the school district or that they could be violating the law.
Eric then contacted the principal, who told Eric that they
must file paperwork with the Department of Education (the
Department) over the summer if they intended to homeschool
their children. The Thackers did not enroll their children in
public school. Around the middle of September, the principal
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wrote the county attorney that the children were not enrolled
in public school.

Gail testified that after the family moved to Farnam, Eric
received a job offer in Kentucky and they believed they would
be moving there at the end of September 2011. Instead, Eric
received a promotion at his job in North Platte, Nebraska,
and the Thackers planned on homeschooling. Based on their
religious objections, they applied to the Department for an
exemption from state approval and accreditation requirements
for schools. Gail said that they sent in the paperwork to the
Department about the end of September but that the envelope
was returned because she had not addressed it properly; she
resent the envelope. Their signatures on the forms were nota-
rized on September 27, 2011.

The Commissioner of Education acknowledged receipt of
the Thackers’ documents on October 6, 2011. On the same
day, the commissioner sent a report to all public school super-
intendents listing the parents from whom the commissioner
had received the required forms for homeschooling by October
4. The report stated that the commissioner recognized the
Thackers” homeschool as of October 6. Gail testified that they
planned to start homeschooling on November 14. On October
11, the State charged the Thackers with violating § 79-201
from August 17 through October 4.

At trial, the Thackers argued that they did not violate
§ 79-201 because their children had attended their exempt
homeschool each day that it was in session. They argued that
the State had not proved they could not complete the mini-
mum hours of instruction required by state law before June
30, 2012 (the end of the school year). Gail testified that they
started their homeschool on November 7, 2011, and that they
could complete the required hours before June 30, 2012. But
the State argued that until an exempt school is in session and
conducting classes, the children must be enrolled in some type
of legally recognized school, and that the Thackers’ children
were not.

The county court found that the Thackers could complete the
required hours by the end of the school year. But it determined
that they were guilty of violating § 79-201 from August 17 to
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October 4, 2011. The Thackers appealed to the district court,
which consolidated their appeals.

The district court reversed the decisions and remanded the
causes with instructions for the county court to vacate the
Thackers’ convictions and sentences. The court concluded that
for the first year of operation, the statutes and regulations
required only that the Thackers begin the operation of their
homeschool so that they could complete the required mini-
mum hours of instruction by June 30, 2012. The Department’s
regulations set June 30 as the end of the school year for the
Thackers” homeschool. The court concluded that the Thackers
were not required to enroll their children in the public schools
pending the start of their exempt homeschool. It further con-
cluded that the Thackers’ compliance with § 79-201 was not
controlled by whether they had enrolled their children in an
exempt school by the start date for the public school calendar
year. Because the county court had found that the Thackers
could complete the required minimum hours of instructions,
the district court reversed.

ASSIGNMENTS OF ERROR

The State assigns, restated, that the district court erred
as follows:

(1) determining that § 79-201 does not require parents to
ensure that their school-age children attend a state approved or
accredited school until the parents obtain an exemption;

(2) determining that Neb. Rev. Stat. § 79-1601(3) (Cum.
Supp. 2012) does not establish the “effective” date of a par-
ent’s election statement as the date it is received by the
Commissioner of Education; and

(3) determining that the evidence admitted at trial was insuf-
ficient to support the convictions.

STANDARD OF REVIEW
[1,2] Statutory interpretation presents a question of law.? We
review questions of law independently of the lower court.?

2 See State v. Ramirez, 285 Neb. 203, 825 N.W.2d 801 (2013).
3 See State v. Bree, 285 Neb. 520, 827 N.W.2d 497 (2013).
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ANALYSIS

The State contends that § 79-201 presumes students will be
enrolled in and attending a public school until a parent enrolls
his or her child in a different school that the State recognizes.
It concedes that § 79-201 allows parents to educate their chil-
dren in other types of legally recognized schools. But it argues
that until a parent obtains the State’s recognition of a private
homeschool, the child must be attending some legally recog-
nized school during the public school calendar year. And it
argues that under § 79-1601(3), the State’s recognition of a pri-
vate homeschool is not effective until the Department receives
a parent’s notarized statement of intent.

The Thackers contend that § 79-201 only required them to
have their children attend their exempt homeschool every day
that it was in session and to complete the minimum hours of
instruction required by law. They argue that Nebraska’s stat-
utes do not preclude them from starting a homeschool after
the public school calendar year begins or compel them to
enroll their children in a public school until their homeschool
begins operation.

We agree with the Thackers. We view the State’s argument
through the prism of statutory construction principles that
apply to penal statutes.

[3-6] It is a fundamental principle of statutory construction
that we strictly construe penal statutes, and it is not for the
courts to supply missing words or sentences to make clear
that which is indefinite, or to supply that which is not there.*
We give penal statutes a sensible construction, considering
the Legislature’s objective and the evils and mischiefs it
sought to remedy.> We will not apply a penal statute to situa-
tions or parties not fairly or clearly within its provisions.®
So, ambiguities in a penal statute are resolved in the defend-
ant’s favor.’

4 See State v. McCarthy, 284 Neb. 572, 822 N.W.2d 386 (2012).
5 See State v. Fuller, 279 Neb. 568, 779 N.W.2d 112 (2010).

% See Vokal v. Nebraska Acct. & Disclosure Comm., 276 Neb. 988, 759
N.W.2d 75 (2009).

7 See State v. Dinslage, 280 Neb. 659, 789 N.W.2d 29 (2010).
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Under Neb. Rev. Stat. § 79-210 (Reissue 2008), a per-
son violating a compulsory education statute® is guilty of a
Class III misdemeanor. As stated, the State charged Eric and
Gail with five counts each of violating § 79-201. Section
79-201(2), in relevant part, provides the following:

[E]very person residing in a school district within the
State of Nebraska who has legal or actual charge or con-
trol of any child who is of mandatory attendance age or is
enrolled in a public school shall cause such child to enroll
in, if such child is not enrolled, and attend regularly a
public, private, denominational, or parochial day school
which meets the requirements for legal operation pre-
scribed in Chapter 79, or a school which elects pursuant
to section 79-1601 not to meet accreditation or approval
requirements, each day that such school is open and in
session, except when excused by school authorities or
when illness or severe weather conditions make attend-
ance impossible or impracticable.
(Emphasis supplied.)

Section 79-1601 sets out the requirements for obtaining
an exemption from state approval and accreditation require-
ments for schools. Under § 79-1601(3), an election to oper-
ate an exempt school is effective when the Commissioner of
Education receives a signed statement from the parents or legal
guardians of all attending students that provides the following
information: (1) their reason for electing not to educate their
child at a state accredited or approved school; and (2) their
commitments that an authorized representative of the parents
or legal guardians will submit information to prove that, gen-
erally, the school will meet the requirements for basic skills
instruction in specified subjects.

This filing requirement applies to any private, denomi-
national, or parochial school that “elects not to meet state
accreditation or approval requirements.” Private, unaccredited

8 See Neb. Rev. Stat. §§ 79-201 to 79-210 (Reissue 2008, Cum. Supp. 2010
& Supp. 2011).

9§ 79-1601(3).
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schools include homeschools.!® If the parent representative
does not provide the required information, or if any other
requirements for obtaining exempt status are not met, the
Department will notify the school district in which an attending
child resides that the child is not attending an exempt school
under § 79-201."

The State contends that this filing requirement for exempt
schools and other notification statutes support its position that
parents must enroll their children in public school until they
obtain State recognition of an exempt school (one that is not
subject to accreditation or approval requirements). It argues
that school districts have the duty to enforce the compulsory
education statutes. And it argues that the notice requirements in
Nebraska’s statutes allow the superintendents of public school
districts to track whether a child in their district is or is not
attending a legally recognized school.

We agree that school districts have a duty to enforce school
attendance requirements and that notice requirements help
superintendents track children’s school attendance in their
districts."”” For example, each school must provide the pub-
lic school superintendent with the children’s names who are
enrolled in their school and the names of any children who
enter or withdraw from the school during the school session.
This information is required so the superintendent can enforce
§ 79-201." And, as stated, the Department will notify a school
district about any children who are not attending a recognized
exempt school.'

[7] But under the law as written, we do not agree that a child
must be attending a recognized exempt school each day of the
public school calendar year. Nor do we read § 79-201(2) as
requiring parents to enroll their child in a legally recognized
school until they obtain the State’s recognition of an exempt

10" See, generally, 92 Neb. Admin. Code, chs. 12 and 13 (2010).
" Id., ch. 13, § 006.

12 See §§ 79-206, 79-208, and 79-209.

13 See §§ 79-205 and 79-207.

14 See 92 Neb. Admin. Code, ch. 13, § 006.
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homeschool. Instead, § 79-201(2) provides that a child must
“attend regularly a public, private, denominational, or paro-
chial day school . . . or a school which elects pursuant to
section 79-1601 not to meet accreditation or approval require-
ments, each day that such school is open and in session.”
(Emphasis supplied.)

[8] The word “or,” when used properly, is disjunctive."
So the requirement in § 79-201(2) that a child attend school
regularly “each day that such school is open and in session”
refers to alternative school choices. That is, a child’s required
attendance at “such school” refers to a school subject to state
accreditation or approval requirements or an exempt school not
subject to such requirements.

And § 79-201(2) does not make the start of the public
school calendar year the default start date for other schools.
Nor does it provide that a child must attend a legally recog-
nized school each day of the public school year. The State’s
interpretation could have unintended consequences for private
and parochial schools that operate on a different calendar year
than their respective public school district. To the extent that
§ 79-201(2) is ambiguous whether a child must be enrolled
and attending a legally recognized school until the State rec-
ognizes an exempt private school, we construe that ambiguity
against the State.

Furthermore, the Department’s regulations do not require
parents to ensure that their child attends a legally recognized
school each day of the public school year. Neb. Rev. Stat.
§ 79-318(5)(c) (Cum. Supp. 2010) authorizes the Department
to establish the standards and procedures for exempt schools
under § 79-1601. The Department’s chapter 13 regulations—
for exempt schools established because of a parent’s religious
objections to the State’s accreditation requirements—define a
“school year” as “the period of instruction between July 1 and
the following June 30.”' But nothing in Nebraska’s statutes or

15 Liddell-Toney v. Department of Health & Human Servs., 281 Neb. 532,
797 N.W.2d 28 (2011).

1692 Neb. Admin. Code, ch. 13, § 002.04.
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regulations sets a deadline for the filing requirement in the first
year of an exempt school’s operation.

It is true that § 79-1601(6) clarifies that if a school fails to
comply with the exemption procedures, there could be criminal
consequences for a child’s parent or legal guardian:

Any school which elects not to meet state accreditation
or approval requirements and does not meet the require-
ments of subsections (2) through (6) of this section
shall not be deemed a school for purposes of section
79-201, and the parents or legal guardians of any stu-
dents attending such school shall be subject to prosecu-
tion pursuant to such section or any statutes relating to
habitual truancy.

But neither Nebraska’s statutes nor the Department’s regu-
lations set out a deadline for an exempt school to begin
operations. The regulations require only that a notarized state-
ment from an exempt school’s parent representative be filed
“[t]hirty days prior to the date on which the exempt school is
to begin operation, and annually thereafter by July 15 ... .”"
So although the regulations set a filing deadline for an exempt
school’s second year of operation, they conspicuously omit a
filing deadline for the first year.

The only timing requirement for an exempt school’s calen-
dar year is imposed by the Department’s regulations for mini-
mal instruction hours:

Prior to the date that the exempt school begins opera-
tion, and annually thereafter by July 15, the parent rep-
resentative will submit to the Commissioner or designee
the following:

004.01 A calendar for the school year indicating
a minimum instruction of 1,080 hours in secondary
schools and 1,032 hours in elementary schools. During
the first year of operation, the days of instruction may
be prorated based upon the remaining balance of the
school year.!®

17 1d., § 003.02A.
8 1d., § 004.
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[9] Arguably, the regulation’s reference to prorating days
of instruction could be read to imply that the student has
already completed some days of instruction. As stated,
§ 79-318(5)(c) authorizes the Department to establish the stan-
dards and procedures for exempt schools. But we will not
interpret the Department’s regulations to impose a requirement
that carries criminal consequences when that requirement is
not clearly imposed under the governing statute. So the district
court correctly determined that under § 79-201(2), an exempt
school’s ability to complete the minimum instruction hours is
the only timing requirement imposed upon an exempt school’s
calendar year.

We recognize that at some point in the school year, an
exempt homeschool would begin operations too late. That
is, it could not reasonably prorate the required instructional
hours in the remaining days if the students had not previ-
ously completed some instruction hours in a legally recognized
school. But we need not decide when in the school year that
point occurs. Here, the county court specifically found that
the Thackers could complete the required instructional hours
in the school year. Because the State did not show that the
Thackers could not meet the only timing requirement imposed
on their homeschool’s operation, the district court correctly
reversed the county court’s decisions and remanded the causes
with instructions for the county court to vacate the convictions
and sentences.

EXCEPTIONS OVERRULED.

McCoRrRMACK, J., participating on briefs.
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STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. KEVIN K. STEPHENSON, RESPONDENT.
834 N.W.2d 235

Filed May 31, 2013. No. S-13-323.

Original action. Judgment of disbarment.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

PerR CuURIAM.
INTRODUCTION
This case is before the court on the voluntary surrender of
license filed by respondent, Kevin K. Stephenson, on April 16,
2013. The court accepts respondent’s voluntary surrender of his
license and enters an order of disbarment.

STATEMENT OF FACTS

Respondent was admitted to the practice of law in the State
of Nebraska on October 27, 2006. On February 13, 2013, after
a 2-day jury trial before the district court for Greeley County,
Kansas, the jury found respondent guilty of two counts of theft
arising out of respondent’s representation of an estate. See
State v. Stephenson, Greeley County District Court, case No.
2011 CR 28. On May 3, the district court for Greeley County
filed its journal entry of sentencing, which was modified by its
nunc pro tunc order filed on May 15. Respondent’s sentence
began April 30, and he was sentenced to 16 months’ impris-
onment with 4 days’ credit for time served and 24 months’
postrelease supervision. Respondent was also ordered to pay
restitution of $117,408.68 to the estate. After his convic-
tions, respondent self-reported this matter to the Counsel for
Discipline of the Nebraska Supreme Court.

On April 16, 2013, respondent filed a voluntary surren-
der in which he stated that he is aware that the Counsel for
Discipline is currently investigating the events surrounding
his convictions in Kansas. Respondent further stated that
he does not contest the truth of the suggested allegations
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being made against him. Respondent further stated that he
freely, knowingly, and voluntarily waived his right to notice,
appearance, or hearing prior to the entry of an order of dis-
barment and consented to the entry of an immediate order
of disbarment.

ANALYSIS

Neb. Ct. R. § 3-315 of the disciplinary rules provides in
pertinent part:

(A) Once a Grievance, a Complaint, or a Formal
Charge has been filed, suggested, or indicated against a
member, the member may voluntarily surrender his or
her license.

(1) The voluntary surrender of license shall state in
writing that the member knowingly admits or knowingly
does not challenge or contest the truth of the suggested
or indicated Grievance, Complaint, or Formal Charge
and waives all proceedings against him or her in connec-
tion therewith.

Pursuant to § 3-315 of the disciplinary rules, we find that
respondent has voluntarily surrendered his license to practice
law and knowingly does not challenge or contest the truth of
the suggested allegations made against him. Further, respond-
ent has waived all proceedings against him in connection
therewith. We further find that respondent has consented to the
entry of an order of disbarment.

CONCLUSION

Upon due consideration of the court file in this matter, the
court finds that respondent has stated that he freely, know-
ingly, and voluntarily admits that he does not contest the
suggested allegations being made against him. The court
accepts respondent’s voluntary surrender of his license to
practice law, finds that respondent should be disbarred, and
hereby orders him disbarred from the practice of law in the
State of Nebraska, effective immediately. Respondent shall
forthwith comply with all terms of Neb. Ct. R. § 3-316 of
the disciplinary rules, and upon failure to do so, he shall be
subject to punishment for contempt of this court. Accordingly,
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respondent is directed to pay costs and expenses in accord-
ance with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue
2012) and Neb. Ct. R. §§ 3-310(P) and 3-323 of the discipli-
nary rules within 60 days after an order imposing costs and
expenses, if any, is entered by the court.

JUDGMENT OF DISBARMENT.

BraUNGER Foops, LLC, FORMERLY KNOWN AS ToBA
oF Iowa, LLC, DOING BUSINESS AS BRAUNGER
Foobs, APPELLANT, V. MICHAEL K. SEARS
AND HUNGRY’s NORTH, INC., APPELLEES.

834 N.W.2d 779

Filed June 14, 2013. No. S-11-1109.

1. Contracts. Whether a contract exists is a question of fact.

2. Judgments: Appeal and Error. The trial court’s factual findings in a bench
trial of an action at law have the effect of a jury verdict and will not be set aside
unless clearly erroneous.

3. Contracts: Judgments: Appeal and Error. The meaning of a contract is a
question of law, in connection with which an appellate court has an obliga-
tion to reach its conclusions independently of the determinations made by the
court below.

4. Contracts: Guaranty. A guaranty is interpreted using the same general rules as
are used for other contracts.

5. Contracts: Guaranty: Debtors and Creditors: Words and Phrases. A guaranty
is a contract by which the guarantor promises to make payment if the principal
debtor defaults.

6. Contracts: Guaranty: Appeal and Error. To determine the obligations of the
guarantor, an appellate court relies on general principles of contract and guar-
anty law.

7. Contracts: Guaranty: Intent. Because a guaranty is a contract, it must be under-
stood in light of the parties’ intentions and the circumstances under which the
guaranty was given.

8. Guaranty: Liability. When the meaning of a guaranty is ascertained, or its terms
are clearly defined, the liability of the guarantor is controlled absolutely by such
meaning and limited to the precise terms.

9. Contracts: Guaranty: Words and Phrases. A guaranty is a collateral undertak-
ing to answer for the payment of debt or the performance of a contract or duty,
and when a guaranty is unambiguous, a court does not vary its terms by constru-
ing it with another instrument.
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10. Guaranty. The undertaking of a guaranty is independent of the promise of the
principal obligation.

Petition for further review from the Court of Appeals, IRWIN,
PIRTLE, and RIEDMANN, Judges, on appeal thereto from the
District Court for Dakota County, PauL J. VaucHan, Judge.
Judgment of Court of Appeals reversed, and cause remanded
with directions.

Jeana L. Goosmann and Anthony L. Osborn, of Goosmann
Law Firm, P.L.C., for appellant.

Jeffrey T. Myers for appellees.
Michael K. Sears, pro se.

Heavican, C.J., ConNoLLy, WRIGHT, STEPHAN, MCCORMACK,
and CASSEL, JJ.

PerR CurIiAM.
NATURE OF CASE

Braunger Foods, LLC, filed this action against Michael K.
Sears and Hungry’s North, Inc. (Hungry’s), seeking to recover
amounts that Braunger Foods alleged were due for sales it
had made on credit to Hungry’s. The district court for Dakota
County entered judgment against Hungry’s for amounts it con-
cluded were owing to Braunger Foods due to sales of products
to Hungry’s. However, the court concluded that a guaranty, by
which Braunger Foods sought to hold Sears personally liable
for the debt, was ineffective, and the court therefore entered
no judgment against Sears. Braunger Foods appealed to the
Nebraska Court of Appeals and assigned error to the dis-
trict court’s conclusion that the guaranty was not enforceable
against Sears. Neither Hungry’s nor Sears appealed the find-
ing and money judgment against Hungry’s based on Hungry’s
receipt of products from Braunger Foods. The Court of Appeals
affirmed the district court’s order. Braunger Foods v. Sears, 20
Neb. App. 428, 823 N.W.2d 723 (2012).

We granted Braunger Foods’ petition for further review.
We conclude that the guaranty was enforceable against Sears.
We therefore reverse the decision of the Court of Appeals and
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remand the cause to the Court of Appeals with directions to
reverse the decision of the district court with respect to Sears
and to remand the cause to the district court with directions to
enter judgment against Sears in accordance with this opinion.

STATEMENT OF FACTS

Braunger Foods sold food product supplies to Hungry’s,
a business owned by Sears. Braunger Foods began selling to
Hungry’s in 2004 on an open account. Hungry’s began to fall
behind on payments in 2006 but resumed timely payments later
that year.

When Hungry’s again began falling behind on payments
in 2009, Braunger Foods put Hungry’s on cash-on-delivery
status. Before it would allow Hungry’s to resume buying
on credit, Braunger Foods asked Sears to sign certain docu-
ments that included a separate guaranty designed to obligate
Sears personally for all debts to Braunger Foods incurred
by Hungry’s.

The documents Braunger Foods asked Sears to sign
were included in a package titled “Confidential Customer
Application & Account Form.” The package included a page
titled “Credit Application” and another page that contained
two sections; one section was titled “Terms & Conditions,” and
another section was titled “Guaranty.” Significant portions of
the page titled “Credit Application” were left uncompleted, but
Hungry’s name, address, and business telephone number were
listed on designated lines at the top of that page.

In the “Terms & Conditions” section of the other page,
which section generally states that the customer is applying
to Braunger for credit and that the customer agrees to certain
terms and conditions of payment, Sears signed his name as
“Officer/Owner/Partner” and identified Hungry’s as the cus-
tomer. The line designated for “Braunger Foods representative”
was left blank. A line designated for the date was completed
as “11-16-09.”

The separate “Guaranty” section provided as follows:

I/We, the undersigned, for in and [sic] consideration
of Braunger Foods extending credit at my/our request to
the business entity identified above, (hereinafter referred
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to as the Customer) hereby personally guaranty payment
of all obligations of the customer (including all inter-
est, attorney fees and charges) to Braunger Foods (“the
Indebtedness”) and do hereby agree to bind myself to
pay Braunger Foods on demand any sums which may
become due it by the customer, whether or not demand
has been made on the customer. It is understood that
this guaranty is unconditional, and shall be continuing
and irrevocable for such Indebtedness of the customer
to Braunger Foods as presently or hereafter exists. The
undersigned hereby waives all notices and demands of
any kind, including notice of default or nonpayment or
deferral for payment, and consent to any extensions of
time to pay, modification or renewal of the above credit
agreement or any release of modification of security for
the indebtedness. The undersigned hereby waives and
releases all rights of contribution or Indemnity by cus-
tomer. Additionally, the undersigned guarantor(s) agree to
pay, in the event the “Indebtedness” becomes delinquent,
Braunger Foods’ attorneys fees associated with collection
of the “indebtedness” plus all attendant collection costs
whether or not litigation is initiated. The undersigned also
agrees that venue for any action brought will be in the
state and county in which Braunger Foods branch sup-
plying product is located. This guaranty is personal to the
undersigned. Any notation of corporate capacity shall be
taken as informational only and shall not effect [sic] the
personal nature of the guaranty.
At the bottom of the “Guaranty” section, “Hungry’s North
Inc.” was printed on a line designated as “Print Name” and
Sears signed his name on the line below that line. We note
that, contrary to a statement in the Court of Appeals’ opinion
that “[t]here [is a space] on the second page for the signature
of a Braunger Foods representative . . . under the section
containing the guaranty, but [that space was] left blank,” see
Braunger Foods v. Sears, 20 Neb. App. 428, 430, 823 N.W.2d
723, 725 (2012), there does not appear to be a space under
the guaranty that is intended for the signature of a Braunger
Foods representative.
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After Hungry’s again fell behind on payments, Braunger
Foods filed this suit against Sears and Hungry’s in April 2010
to recover the amount of unpaid invoices. After a bench trial,
the district court entered judgment against Hungry’s for the
amount of unpaid invoices plus interest. The court speci-
fied that the unpaid amounts included $31,882.73 for sales
of food products to Hungry’s from September 5 through
November 14, 2006, and $25,599.09 for sales of food products
to Hungry’s from October 7, 2009, through March 30, 2010.
The court calculated interest on these amounts through the
date of its order and entered a total judgment against Hungry’s
of $82,307.26 plus postjudgment interest. Although the dis-
trict court’s judgment reflects an implicit finding that there
was a contracted arrangement between Braunger Foods and
Hungry’s, the court nevertheless concluded that the guaranty
was not enforceable against Sears. As its reason for refusing to
enforce the guaranty, the district court stated that at the bottom
of the page on which the “Guaranty” appeared, there was a
statement “‘I/WE PERSONALLY GUARANTEE PAYMENT
ON TERMS THAT ARE APPROVED,’” and that the credit
application was “incomplete and never officially signed by
anyone from” Braunger Foods. The court therefore entered no
judgment against Sears personally.

Braunger Foods appealed to the Court of Appeals and
claimed that the district court erred when it found that the
personal guaranty was not enforceable against Sears. Neither
Hungry’s nor Sears appealed the finding and money judgment
against Hungry’s. The Court of Appeals affirmed the district
court’s judgment.

We granted Braunger Foods’ petition for further review.

ASSIGNMENT OF ERROR
Braunger Foods claims that the Court of Appeals erred when
it concluded that the personal guaranty was not enforceable
against Sears.

STANDARDS OF REVIEW
[1,2] Whether a contract exists is a question of fact.
Gerhold Concrete Co. v. St. Paul Fire & Marine Ins., 269
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Neb. 692, 695 N.W.2d 665 (2005). The trial court’s factual
findings in a bench trial of an action at law have the effect
of a jury verdict and will not be set aside unless clearly erro-
neous. McCully, Inc. v. Baccaro Ranch, 284 Neb. 160, 816
N.W.2d 728 (2012).

[3] The meaning of a contract is a question of law, in
connection with which an appellate court has an obligation
to reach its conclusions independently of the determinations
made by the court below. Bedore v. Ranch Oil Co., 282 Neb.
553, 805 N.W.2d 68 (2011).

[4] A guaranty is interpreted using the same general rules as
are used for other contracts. Builders Supply Co. v. Czerwinski,
275 Neb. 622, 748 N.W.2d 645 (2008).

ANALYSIS

Braunger Foods claims that the Court of Appeals and the
district court erred when they concluded that the personal guar-
anty was not enforceable against Sears. As explained below,
we conclude that although the credit application as a whole
was not complete, the guaranty was complete in itself with-
out reference to the rest of the credit application, and that the
guaranty applied to all credit extended by Braunger Foods to
Hungry’s, whether or not such credit was extended under the
terms provided in the credit application or under the terms of
other oral or implied agreements. Accordingly, we find merit
to Braunger Foods’ assignment of error and conclude that the
guaranty is enforceable against Sears.

[5-8] A guaranty is a contract by which the guarantor prom-
ises to make payment if the principal debtor defaults. First
Nat. Bank of Unadilla v. Betts, 275 Neb. 665, 748 N.W.2d
76 (2008). To determine the obligations of the guarantor, this
court relies on general principles of contract and guaranty law.
Id. Because a guaranty is a contract, it must be understood
in light of the parties’ intentions and the circumstances under
which the guaranty was given. Id. When the meaning of a guar-
anty is ascertained, or its terms are clearly defined, the liability
of the guarantor is controlled absolutely by such meaning and
limited to the precise terms. Id.

In the view of both the district court and the Court of
Appeals, the scope and enforceability of the guaranty in this
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case depended on whether the credit application as a whole
was a complete and enforceable contract. Both courts con-
cluded that the credit application was not complete and that
therefore, neither the guaranty nor any section of the credit
application was enforceable. This reasoning was flawed.

[9,10] We have described a guaranty as a collateral under-
taking to answer for the payment of debt or the performance
of a contract or duty, and we have stated that when a guaranty
is unambiguous, we do not vary its terms by construing it with
another instrument. See Builders Supply Co. v. Czerwinski,
supra. We have further stated that the undertaking of a guar-
anty is independent of the promise of the principal obliga-
tion. See National Bank of Commerce Trust & Sav. Assn. v.
Katleman, 201 Neb. 165, 266 N.W.2d 736 (1978). Because
a guaranty is a separate and independent agreement, we con-
sider whether the guaranty in this case is itself enforceable,
without reference to whether the entire credit application
was complete and whether other sections of the application
were enforceable.

Viewing the guaranty section as a separate agreement,
we conclude that it was complete and enforceable against
Sears with respect to any indebtedness Hungry’s incurred for
goods purchased on credit from Braunger Foods. The lan-
guage of the guaranty states generally that, in exchange for
Braunger Foods’ extending credit to the identified business
entity, Hungry’s, the signer will “personally guaranty payment
of all obligations of the customer . . . to Braunger Foods.”
The guaranty was signed by Sears, and contrary to a state-
ment in the Court of Appeals’ opinion, there was not a space
at the bottom of the guaranty for the signature of a Braunger
Foods representative.

The language of the guaranty does not limit its scope to
obligations incurred as a result of sales made pursuant to the
specific terms set forth in the credit application. The state-
ment at the bottom of the guaranty that the signer guarantees
payment “on terms that are approved” does not thereby limit
the obligation to the terms stated in the application but, giv-
ing the language its plain and ordinary meaning, reasonably
applies to all terms that are agreed to which logically includes
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other terms agreed to and approved by the parties. See
McCully, Inc. v. Baccaro Ranch, 284 Neb. 160, 816 N.W.2d
728 (2012) (terms of contract are to be accorded their plain
and ordinary meaning). We conclude that the enforceability of
the guaranty was not dependent on completion of the entire
credit application and that instead, the guaranty was enforce-
able in itself.

The guaranty provides that Sears agrees “to pay . . . any
sums which may become due.” By its terms, the guaranty
applied to any indebtedness Hungry’s incurred for purchases
on credit from Braunger Foods. Although the district court
concluded that the sales terms of the incomplete credit appli-
cation were not enforceable, the court nevertheless found that
an agreement or agreements existed, whether oral or implied,
between Braunger Foods and Hungry’s for the sale of goods,
because the court concluded that Hungry’s owed Braunger
Foods for sales made in 2006 and in 2009 through 2010 in
the amount of $82,307.26, including prejudgment interest. No
party disputed this conclusion either on appeal to the Court of
Appeals or on further review to this court. Thus, the context in
which we consider this appeal is that it is an established fact
that Hungry’s owes Braunger Foods $82,307.26 for the receipt
of goods based on an enforceable agreement.

The district court found that the guaranty was not enforce-
able because the terms of sale provided for in the credit appli-
cation were not approved. However, this finding was inconsist-
ent with its undisputed finding that Hungry’s owed Braunger
Foods for unpaid invoices; such finding necessarily included
a finding that the parties had agreed to and approved some
terms for the sale of goods. Because the finding that Hungry’s
owed Braunger Foods certain amounts for unpaid invoices
was not disputed, and Sears had guaranteed any indebtedness
of Hungry’s to Braunger Foods, it was clear error for the dis-
trict court to find that the guaranty was not enforceable with
respect to such amounts, and the Court of Appeals erred when
it affirmed this determination.

The lack of the signature of a Braunger Foods represent-
ative does not alter our conclusion in this case in which
Braunger Foods seeks to enforce the guaranty against Sears,
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who personally signed the guaranty. Nebraska’s statute of
frauds, Neb. Rev. Stat. § 36-202 (Reissue 2008), provides in
part that “every special promise to answer for the debt, default,
or misdoings of another person” shall be void unless it is “in
writing, and subscribed by the party to be charged therewith.”
In order for Braunger Foods to enforce the written guaranty
against Sears, only Sears’ signature was required, and the sig-
nature of a Braunger Foods representative was not required to
make the guaranty enforceable against Sears.

The language of the guaranty undermines two other argu-
ments made by Sears. First, Sears argues that because he
wrote the name “Hungry’s North Inc.” above his signature and
indicated his capacity as president, he was signing on behalf
of Hungry’s rather than himself, and that the effect of the guar-
anty was simply for Hungry’s to guaranty its own indebted-
ness. However, the guaranty states, “This guaranty is personal
to the undersigned. Any notation of corporate capacity shall
be taken as informational only and shall not effect [sic] the
personal nature of the guaranty.” Therefore, under the guar-
anty’s own terms, the inclusion of the name “Hungry’s North
Inc.” and Sears’ title as president vis-a-vis Hungry’s are to be
taken as informational only and the guaranty remains Sears’
personal guaranty.

Sears also argues that if a guaranty exists, it applies only
to credit extended after the guaranty was signed and not to
debt that had already been incurred. Sears notes that the dis-
trict court order indicated that the judgment against Hungry’s
includes amounts incurred both before and after the guaranty
was signed by Sears. Contrary to Sears’ argument, the guar-
anty states that the guaranty is “for such Indebtedness of the
customer to Braunger Foods as presently or hereafter exists.”
Therefore, in consideration of Braunger Foods’ extending fur-
ther credit to Hungry’s, Sears gave his personal guaranty both
for debt existing at the time the guaranty was signed as well as
for debt incurred thereafter. The guaranty therefore applies to
all amounts that the district court found owing from Hungry’s
to Braunger Foods.

In sum, we conclude that the guaranty should be considered
as an agreement separate from the rest of the credit application.
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As such, the guaranty was complete, and by its terms, it was
enforceable against Sears as to all amounts that the court found
owing from Hungry’s to Braunger Foods.

CONCLUSION

We conclude that the Court of Appeals erred when it deter-
mined that the guaranty was not enforceable against Sears and
when it therefore affirmed the district court’s order. We reverse
the decision of the Court of Appeals and remand the cause to
the Court of Appeals with directions to reverse the decision of
the district court as it pertains to Sears’ guaranty and to remand
the cause to the district court with directions to enter judgment
against Sears in accordance with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.
MILLER-LERMAN, J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V.
GARY L. SIKES, APPELLANT.
834 N.W.2d 609

Filed June 14, 2013. No. S-12-399.

1. Statutes: Appeal and Error. To the extent an appeal calls for statutory interpre-
tation or presents questions of law, an appellate court must reach an independent
conclusion irrespective of the determination made by the court below.

2. Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion by the
trial court.

3. Statutes: Appeal and Error. Statutory language is to be given its plain and ordi-
nary meaning, and an appellate court will not resort to interpretation to ascertain
the meaning of statutory words which are plain, direct, and unambiguous.

4. Sentences. In imposing a sentence, the sentencing court is not limited to any
mathematically applied set of factors.

5. ____. The appropriateness of a sentence is necessarily a subjective judgment
and includes the sentencing judge’s observation of the defendant’s demeanor and
attitude and all the facts surrounding the defendant’s life.

6. ____ . A sentence at the maximum limit is still within that limit—it is only if
the sentence exceeds the statutory limit that it becomes “excessive” as a matter
of law.

Appeal from the District Court for Hall County: WiLLiam T.
WRIGHT, Judge. Affirmed.
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MILLER-LERMAN, J.
NATURE OF CASE

Gary L. Sikes pled guilty to driving under the influence,
third offense, a Class W misdemeanor. The district court for
Hall County accepted Sikes’ plea and found him guilty. It sen-
tenced him to 365 days’ imprisonment with 1 day’s credit for
time served, fined him $600, and revoked his driver’s license
for a period of 15 years. The district court further ordered that
after a 45-day no-driving period, if Sikes chooses to drive, he
must obtain an ignition interlock permit, install an interlock
device on each motor vehicle he owns or operates, and utilize
a continuous alcohol monitoring (CAM) device for the entire
15-year revocation. Sikes appeals, claiming various errors with
respect to the sentence and sanctions imposed. We determine
that no error occurred, and we affirm.

STATEMENT OF FACTS

Sikes was originally charged in the district court with
fourth-offense driving under the influence, a Class IIIA felony.
Pursuant to a plea agreement, Sikes pled guilty to the amended
information charging him with third-offense driving under the
influence, a Class W misdemeanor. The district court accepted
his plea and found him guilty. The district court ordered a pre-
sentence investigation.

The factual basis for the plea indicates that on July 27, 2011,
Sikes was pulled over in Grand Island, Hall County, Nebraska,
for a driving infraction. Upon making contact with Sikes, the
law enforcement officer detected impairment. A sobriety test
was conducted by a certified drug recognition expert who
determined that Sikes was driving under the influence of
marijuana. A crime laboratory later tested a sample of Sikes’
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urine and detected marijuana. Sikes stipulated that before
this incident, he had two prior convictions for driving under
the influence.

Sikes appeared for sentencing on April 11, 2012. The
record shows that defense counsel urged the court to consider
probation, but the district court rejected this proposal. In
explaining its decision not to place Sikes on probation, the
district court emphasized that although Sikes was pleading
guilty to the crime of third-offense driving under the influ-
ence, the presentence investigation report indicated that it
was actually Sikes’ seventh offense of either driving while
intoxicated or driving while under the influence. The court
further noted that within the last 5 years, between December
2006 and July 2011, Sikes had been convicted of the offense
of driving under the influence of either alcohol or another
substance four times. The court addressed Sikes at sentencing
and stated that

not only did you become intoxicated or use, you chose to
drive at the same time. The element of the offense that
creates the risk and the circumstances that you are in is
that you chose to drive. From 2006 to present date, you
chose to drive five times while under the influence of
either alcohol or some other substance.

Quite frankly, I think your counsel did an excellent job
for you in getting this pled down from a 4" [offense] to
a 3", because rather than looking at jail time, you would
be looking at prison. You are a significant danger to the
people of Grand Island and the people of Hall County.
You are a significant danger to the people of this state
because you repeatedly chose to drive while under the
influence. I can’t, in good conscience, place you on
probation simply to allow you to go through the same
treatment you’ve been through before and put the rest of
us at risk.

Based upon the Court’s review of the record in this
case, the presentence investigation prepared, and the
foregoing factors, I have determined you’re not a candi-
date for probation because there is a substantial risk that
you will continue your criminal conduct, and you are in
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need of correctional treatment best provided by a correc-
tional facility, and any less sentence would depreciate the
seriousness of your crime, which is significant, but also
promote disrespect for the law.

Quite frankly, sir, you’ve got an attitude that doesn’t
stop. You’ve got an attitude that society is mistreating
you because it sanctions you when you become under the
influence of something and then drive. It’s an attitude I’ll
have to change.

As noted above, the district court sentenced Sikes to 365
days’ imprisonment with 1 day’s credit for time served, fined
him $600, and revoked his license for 15 years. The district
court stated that after a 45-day period of no driving, if Sikes
chooses to drive, he must obtain and install an ignition inter-
lock device on each motor vehicle he owns or operates and
that he must retain a permit and the ignition interlock device
for the entire 15-year period. At the hearing, the district court
further stated that Sikes “must, during any period of time
that [he is] driving following [his] release from confine-
ment, use a [CAM] device for the entire 15 year period of
[his] revocation.”

In its written order, filed April 12, 2012, the district court
ordered the same terms as orally pronounced, except that in
connection with the use of the CAM device, the written order
added the additional phrase that Sikes must “abstain from
alcohol use” for the period of interlock revocation.

Sikes appeals.

ASSIGNMENTS OF ERROR

On appeal, restated, Sikes claims that (1) it was error for the
district court to order him to use a CAM device, because the
monitoring of alcohol use is not related to the facts underlying
his current conviction, namely, having driven under the influ-
ence of marijuana; (2) it was error for the district court to state
in its written order that Sikes must abstain from alcohol use
during the interlock revocation period because in its oral pro-
nouncement the court did not include abstention from alcohol
use as a sanction; and (3) the sentence and sanctions imposed
were excessive.
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STANDARDS OF REVIEW

[1] To the extent an appeal calls for statutory interpretation
or presents questions of law, an appellate court must reach an
independent conclusion irrespective of the determination made
by the court below. State v. Medina-Liborio, 285 Neb. 626,
829 N.W.2d 96 (2013).

[2] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by
the trial court. State v. Watt, 285 Neb. 647, 832 N.W.2d
459 (2013).

ANALYSIS

Sikes assigns three errors. Each of the assigned errors is
governed by the Nebraska Rules of the Road, Neb. Rev.
Stat. §§ 60-601 through 60-6,381 (Reissue 2010). Sikes seeks
a ruling analyzing the propriety of the sentence and sanc-
tions imposed. We find his appeal proper and consistent with
§ 60-6,197.03(4) (providing that order “shall be administered
upon . . . final judgment of any appeal”). Compare State v.
Schreiner, 276 Neb. 393, 754 N.W.2d 742 (2008), and State v.
Torres, 254 Neb. 91, 574 N.W.2d 153 (1998) (stating that con-
stitutional challenges to potential penalties not ripe).

Ordering the Use of a CAM
Device Was Not Error.

In his first assignment of error, Sikes asserts that in the
instant case, he was convicted of driving under the influence
of marijuana, and that since a CAM device is used to detect
the presence of alcohol in a person’s system, see § 60-614.01,
the order directing him to utilize a CAM device is unrelated
to the offense for which he was convicted. Sikes misconstrues
the law, and there is no merit to this assignment of error
as presented.

In this case, Sikes was convicted of his third offense of
driving under the influence. Section 60-6,196(1) provides that
“[i]t shall be unlawful for any person to operate or be in the
actual physical control of any motor vehicle . . . (a) [w]hile
under the influence of alcoholic liquor or of any drug.” Section
60-6,196(2) provides that “[a]ny person who operates or is in



STATE v. SIKES 43
Cite as 286 Neb. 38

the actual physical control of any motor vehicle while in a
condition described in subsection (1) of this section shall be
guilty of a crime and upon conviction punished as provided in
sections 60-6,197.02 to 60-6,197.08.”

Sikes is guilty of violating § 60-6,196(1)(a), and therefore,
he is subject to the sanctions provided for violating § 60-6,196.
A person convicted of his or her second or subsequent viola-
tion of § 60-6,196 is subject to the sanction of using a CAM
device. See § 60-6,197.01(2). This conviction was deemed
Sikes’ third conviction for driving under the influence.

In this case, Sikes bears the status of an individual convicted
of § 60-6,196(1)(a), third offense. He is subject to all statuto-
rily authorized restrictions therefor. The sanction of using a
CAM device is statutorily authorized for a person convicted
of third-offense driving under the influence. Accordingly, the
district court did not err when it ordered that Sikes use a
CAM device.

Ordering the Abstention From Alcohol Use
in Connection With the Use of a CAM
Device for the Interlock Period of
Revocation Was Not Error.

In his second assignment of error, Sikes claims that because
the oral pronouncement did not specify abstention from alco-
hol use, he should not have been ordered to abstain from
alcohol use in connection with his use of a CAM device
during the interlock revocation period, as the written order
provided. Because abstention from alcohol use in connection
with the use of a CAM device during the interlock revocation
period is required by statute in this case, we find no merit to
this claim.

The State has provided a helpful summary of the applicable
law as follows:

If the sentencing court elects to provide the defendant[s]
with the interlock option, the court can further require
that they are outfitted with a CAM device and refrain
from the use of alcohol for a period of time not to exceed
the maximum term of license revocation ordered by the
court. Neb. Rev. Stat. § 60-6,197.01(2). The district court
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in the present instance elected to give Sikes the option to
acquire interlock and CAM devices if Sikes chooses to
continue driving.
Brief for appellee at 9. Given the law, the State urges us to
reject Sikes’ second assignment of error. We agree with the
State that this assignment of error is without merit.

To understand the basis for our rejection of Sikes’ claim, we
must review numerous statutes. Pursuant to § 60-6,197.03(4),
a person convicted of driving under the influence who has
had two prior convictions is guilty of a Class W misdemeanor
and subject to the penalties and sanctions therefor. Section
60-6,197.03(4) provides that the court shall revoke the con-
victed person’s operator’s license for 15 years and “issue an
order pursuant to section 60-6,197.01.”

In order for the convicted person to operate a motor vehicle
during revocation, pursuant to § 60-6,197.01(1)(b), the court
shall issue an order that a person convicted of a second or
subsequent violation of driving under the influence obtain
an ignition interlock permit and install an ignition interlock
device on each vehicle the person owns or operates. Pursuant
to § 60-6,197.01(2), if a person is convicted of his or her sec-
ond or subsequent violation of driving under the influence, in
addition to the interlock device, the court “may” order the use
of a CAM device. Under § 60-6,197.01(2), however, “[a CAM]
device shall not be ordered for a person convicted of a second
or subsequent violation unless the installation of an ignition
interlock device is also required.”

Reading § 60-6,197.01(1)(b) and (2) together, the statute
provides that in order for a person convicted of his or her
second or subsequent offense of driving under the influence
to operate a motor vehicle during revocation, the court shall
require an ignition interlock device and may order the use of a
CAM device. But if a CAM device is ordered, the court shall
also order the use of an ignition interlock device.

[3] With respect to the conditions associated with the
use of a CAM device, Sikes contends that even though the
use of a CAM device has been ordered, a convicted person
need not abstain from alcohol use. We reject this asser-
tion. Section 60-6,211.05 provides for the statutorily required
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conditions associated with the use of a CAM device. Section
60-6,211.05(2) provides that where the court has ordered the
use of a CAM device, the terms of the use of the CAM device
shall be the “use of a [CAM] device and abstention from alco-
hol use at all times.” We have stated that statutory language is
to be given its plain and ordinary meaning, and an appellate
court will not resort to interpretation to ascertain the meaning
of statutory words which are plain, direct, and unambiguous.
Blaser v. County of Madison, 285 Neb. 290, 826 N.W.2d 554
(2013). Under the plain language of § 60-6,211.05(2), if the
court orders the use of a CAM device, the convicted per-
son using the CAM device must abstain from alcohol use at
all times.

In connection with his assignment of error, Sikes urges us to
strike the additional matter in the written order, such that the
order to abstain from alcohol use while using a CAM device
would be eliminated. Sikes refers us to State v. Schnabel, 260
Neb. 618, 618 N.W.2d 699 (2000), and argues that an oral
sentencing pronouncement controls over a subsequent written
order. Given the facts in this case, the principles in Schnabel
do not control.

We acknowledge that there is some difference between the
oral pronouncement and the language of the written order
regarding the utilization of the CAM device. At the hearing,
the district court orally stated that Sikes “must, during any
period of time that [he is] driving following [his] release from
confinement, use a [CAM] device for the entire 15 year period
of [his] revocation.” In its written order, the district court
included the additional phrase, which states that in connection
with the use of the CAM device, Sikes must “abstain from
alcohol use” for the period of interlock revocation.

Although the oral pronouncement is not precisely the same
as the written order, the oral pronouncement was sufficient. It
was not a mispronouncement in need of correction. Compare
State v. Clark, 278 Neb. 557, 772 N.W.2d 559 (2009) (stat-
ing erroneous oral pronouncement of sentence gave defendant
more credit for time served than reflected by record, and thus
district court had authority to correct this error in its writ-
ten sentencing order). As explained above, the ordering of
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the use of a CAM device is by operation of law ordering the
convicted person to utilize the CAM device at all times and
abstain from alcohol use at all times. See § 60-6,211.05(2).
Thus, when the district court orally stated that Sikes must
use a CAM device, pursuant to the statutes, it was effectively
ordering Sikes to use the CAM device and abstain from alco-
hol use at all times.

As a general matter, it would be preferable for a sentencing
court to orally state that the convicted person was to use the
CAM device at all times during the period of revocation and
that the convicted person must, as a consequence of using the
CAM device, also abstain from alcohol use at all times; how-
ever, failure to do so does not invalidate the oral pronounce-
ment or result in any meaningful discrepancy with the written
order. The statutes control and amplify the sanctions; and the
statutes require that where utilization of the CAM device has
been ordered, the convicted person must abstain from the use
of alcohol at all times. In sum, we determine that the oral
pronouncement was sufficient and not meaningfully different
from the written order and that the written order to abstain
from alcohol use was not erroneous. We find no merit to Sikes’
second assignment of error.

The Sentence and Sanctions Were
Not an Abuse of Discretion.

For his third assignment of error, Sikes claims that the dis-
trict court abused its discretion because it imposed an exces-
sive sentence. We find no merit to this assignment of error.

[4-6] In imposing a sentence, the sentencing court is not
limited to any mathematically applied set of factors. State v.
Ramirez, 284 Neb. 697, 823 N.W.2d 193 (2012). The appro-
priateness of a sentence is necessarily a subjective judgment
and includes the sentencing judge’s observation of the defend-
ant’s demeanor and attitude and all the facts surrounding
the defendant’s life. /d. An appellate court will not disturb a
sentence imposed within the statutory limits absent an abuse
of discretion by the trial court. State v. Watt, 285 Neb. 647,
832 N.W.2d 459 (2013). A sentence at the maximum limit is
still within that limit—it is only if the sentence exceeds the
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statutory limit that it becomes “excessive” as a matter of law.
State v. Huff, 282 Neb. 78, 802 N.W.2d 77 (2011).

At the time Sikes was convicted, Neb. Rev. Stat. § 28-106
(Reissue 2008) provided that driving under the influence, third
offense, was a Class W misdemeanor punishable as follows:
“[mJaximum — one year imprisonment and six hundred dol-
lars fine[;] [m]andatory minimum — ninety days imprisonment
and six hundred dollars fine.” In addition, § 60-6,197.03(4)
requires that a person convicted of driving under the influence,
third offense, shall have his or her license revoked for 15 years.
As discussed above, in order for the convicted person to drive
during revocation, § 60-6,197.01(1)(b) provides that the court
order the convicted person to obtain an ignition interlock per-
mit and install an ignition interlock device on all the vehicles
the person owns or operates. For a defendant convicted of
driving under the influence second or subsequent offense, who
chooses to drive, § 60-6,197.01(2) provides that the court may
order the convicted person to utilize a CAM device and abstain
from the use of alcohol. If the court orders a CAM device, it
must also order the ignition interlock device.

Sikes was sentenced to 365 days’ imprisonment with 1 day’s
credit for time served, fined $600, and had his license revoked
for a period of 15 years. After a 45-day period of no driving
following his release from jail, Sikes was given the option to
drive during revocation by obtaining and installing an ignition
interlock device. Should he choose to drive, Sikes was also
ordered to utilize a CAM device and abstain from alcohol use
for the 15-year period. The sentence and sanctions imposed
were within the statutory limits.

The record shows that a presentence investigation was
ordered. It reflects that Sikes has a criminal record, including a
history of driving under the influence. The district court prop-
erly considered Sikes’ prior driving convictions in imposing
the sentence and sanctions. See State v. Ramirez, supra.

The presentence investigation report indicates that Sikes is
53 years old, has completed high school, and was unemployed.
Sikes’ criminal history includes convictions for numerous traf-
fic violations, contributing to the delinquency of a minor,
flight to avoid arrest, resisting arrest, third degree assault,
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driving during suspension (four times), disturbing the peace
(two times), attempted obstruction of a peace officer, third-
degree domestic assault, violation of a protection order, theft
by unlawful taking (two times), and first degree criminal tres-
pass. The presentence investigation report also indicates that
prior to the conviction at issue in this case, Sikes had been
convicted of driving while intoxicated twice and driving under
the influence four times. Because of his convictions, Sikes has
been on probation eight times, which probation was revoked on
one occasion.

The presentence investigation report further shows that,
overall, Sikes falls into the “High Risk” range using the
“Level of Service/Case Management Inventory,” which is a
risk/need assessment tool specifically designed to determine
the degree of risk that the defendant presents to the commu-
nity. Sikes scored in the “High Risk” range for the “Alcohol/
Drug Problem” category on the inventory, and the report
states that Sikes “admits he has had a problem with his use of
alcohol including several arrests for [driving under the influ-
ence].” The presentence investigation report also shows that
the “Simple Screening Instrument,” which is an assessment
tool used to determine the presence of a current substance
abuse problem and identify the need for further assessment,
was administered by a probation officer. The results indi-
cate that Sikes has a moderate to high risk for alcohol or
drug abuse.

We further note that at the hearing, the district court empha-
sized the fact that in the last 5 years, “[f]rom 2006 to present
date, [Sikes] chose to drive five times while under the influ-
ence of either alcohol or some other substance.” In view of
the facts of the case and Sikes’ record, we determine that the
sentence and sanctions imposed are appropriate and that the
district court did not abuse its discretion.

CONCLUSION
We determine that the district court did not err when it
ordered that, should Sikes choose to drive, he utilize a CAM
device and abstain from alcohol use for the period of the
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interlock revocation. The sentence and sanctions imposed were
not an abuse of discretion. Therefore, we affirm.

11.

AFFIRMED.

BRrRucE HOLDSWORTH, APPELLEE, V. GREENWOOD FARMERS
COOPERATIVE AND COOPERATIVE MUTUAL INSURANCE
CoMPANY, INC., APPELLANTS.

835 N.W.2d 30

Filed June 14, 2013. No. S-12-403.

Workers’ Compensation: Appeal and Error. An appellate court is obligated
in workers’ compensation cases to make its own determinations as to questions
of law.

Jurisdiction. A jurisdictional question which does not involve a factual dispute is
determined by an appellate court as a matter of law.

Statutes. The meaning of a statute is a question of law.

Jurisdiction. Jurisdiction does not relate to the right of the parties as between
each other, but to the power of the court.

. Parties cannot confer subject matter jurisdiction upon a judicial tribunal by
either acquiescence or consent, nor may subject matter jurisdiction be created by
waiver, estoppel, consent, or conduct of the parties.

____. The jurisdiction of courts is a public matter that cannot be affected by a
private agreement, and the jurisdiction of a court can neither be acquired nor lost
as a result of an agreement of the parties.

Statutes: Appeal and Error. An appellate court will not resort to interpreta-
tion to ascertain the meaning of statutory words which are plain, direct, and
unambiguous.

Workers’ Compensation: Penalties and Forfeitures: Attorney Fees. The
waiting-time penalty and attorney fees for waiting-time proceedings provided
under Neb. Rev. Stat. § 48-125 (Cum. Supp. 2012) are rights under the Nebraska
Workers” Compensation Act.

Workers’ Compensation: Penalties and Forfeitures: Waiver. The settlement
procedures in Neb. Rev. Stat. § 48-139(3) (Reissue 2010) require a worker to
waive all rights under the Nebraska Workers’ Compensation Act, including both
the right to penalties under Neb. Rev. Stat. § 48-125 (Cum. Supp. 2012) and
the right to ask a judge of the compensation court to decide the parties’ rights
and obligations.

Statutes: Appeal and Error. An appellate court will not read into a statute a
meaning that is not there.

Statutes. A court must attempt to give effect to all parts of a statute, and if it
can be avoided, no word, clause, or sentence will be rejected as superfluous
or meaningless.
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12. Appeal and Error. An appellate court is not obligated to engage in an analysis
that is not necessary to adjudicate the case and controversy before it.

Appeal from the Workers’ Compensation Court: THoMAS E.
STINE, Judge. Reversed and remanded with direction.

Charles L. Kuper, of Larson, Kuper & Wenninghoff, P.C.,
L.L.O., for appellants.

Rolf Edward Shasteen, of Shasteen, Miner, Scholz & Morris,
P.C., L.L.C., for appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
and CASSEL, JJ.

CASSEL, J.
INTRODUCTION

In this workers’ compensation appeal, the parties imple-
mented a lump-sum settlement in compliance with Neb. Rev.
Stat. § 48-139(3) (Reissue 2010), which dispenses with court
approval. Pursuant to this statute, the worker filed a release
in which he waived “all rights under the Nebraska Workers’
Compensation Act” and discharged his employer from “further
liability” on account of the injury. When the employer paid the
lump-sum amount 42 days after the filing of the release, the
worker sought and received a court order awarding a waiting-
time penalty and attorney fees, from which the employer
appeals. Because the worker’s release waived his right to pen-
alties and attorney fees, the order must be reversed.

BACKGROUND

In November 2011, Bruce Holdsworth filed a petition for
workers’ compensation benefits alleging that he had been
injured during his employment at Greenwood Farmers
Cooperative. Holdsworth entered into a lump-sum settlement
with Greenwood Farmers Cooperative and its workers’ com-
pensation insurance carrier (collectively appellants). Pursuant
to this settlement, appellants agreed to make a one-time pay-
ment of $20,000 “to cover any future claims for indemnity
benefits and future medical treatment and to close any and all
liability for the accident of March 19, 2004.” At the time of
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settlement, appellants had already paid for all of Holdsworth’s
medical expenses, temporary total disability benefits, and per-
manent partial disability benefits for a 27-percent loss of earn-
ing capacity. Holdsworth agreed that he was not entitled to any
further temporary total disability benefits or permanent partial
disability benefits.

The parties opted to use the settlement procedures adopted
by the Legislature in 2009 and outlined in § 48-139(3), which
did not require approval by the Workers’ Compensation Court
but, instead, required the filing of a release. Accordingly,
Holdsworth signed a release of liability, along with his attor-
ney, and filed it with the court on January 11, 2012. In this
release, Holdsworth waived “all rights under the Nebraska
Workers’ Compensation Act,” including the right “to ask a
judge of the compensation court to decide the parties’ rights
and obligations.” Holdsworth also agreed that appellants were
“fully and completely discharged from further liability” on
account of his injury.

Although not required by § 48-139(3), the parties filed a joint
stipulation and motion to dismiss with prejudice. On January
12, 2012, the court issued an order dismissing Holdsworth’s
petition with prejudice.

Holdsworth received the settlement payment from appel-
lants in the form of a check dated February 21, 2012. The let-
ter mailing the check was postmarked on February 22, which
was 42 days after the release had been filed. Because payment
was made more than 30 days after the filing of the release,
Holdsworth filed a motion with the Workers’ Compensation
Court to obtain a waiting-time penalty and attorney fees pursu-
ant to Neb. Rev. Stat. § 48-125 (Cum. Supp. 2012).

Appellants objected to Holdsworth’s motion, arguing
that § 48-125 was not applicable to settlements made under
§ 48-139(3). Specifically, appellants argued that when a set-
tlement was finalized without court approval, there was no
“entry of a ‘final [o]rder, [a]ward, or [jludgment’” to trigger
the 30-day limitation. As for the order of dismissal, which
Holdsworth had also suggested could serve as a final order
for purposes of § 48-125, appellants maintained that such an
order was “simply a housekeeping matter” to clear the docket,
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highlighting that “no [c]ourt action is required to effectuate the
settlement” executed pursuant to § 48-139(3).

On April 16, 2012, after an evidentiary hearing, the Workers’
Compensation Court entered an order granting Holdsworth’s
motion for a waiting-time penalty and attorney fees. In its
order, the Workers” Compensation Court considered whether
the January 12 order of dismissal was a final order for pur-
poses of § 48-125—focusing its analysis on the definition of
a final order under Neb. Rev. Stat. § 25-1902 (Reissue 2008).
The court concluded that the order of dismissal was a final
order because it was made during a special proceeding and
affected one of Holdsworth’s substantial rights (the right to
bring an action against appellants for his work-related injury).
The court reached this conclusion despite a workers’ compen-
sation decision in an earlier case in which a different judge
concluded the exact opposite—that the settlement procedures
of § 48-139(3) did not produce a final order for purposes of
§ 48-125.

Having determined that the order of dismissal was a final
order, the Workers’ Compensation Court ruled that appellants
were bound by the penalty provisions of § 48-125 and granted
Holdsworth’s motion for penalties. The court ordered appel-
lants to pay a $10,000 waiting-time penalty and $500 in attor-
ney fees for failing to pay the lump-sum settlement on time.

Appellants subsequently filed a motion to modify the
court’s April 16, 2012, order on the ground that there was a
“reasonable controversy” over Holdsworth’s right to penalties
that precluded the imposition of such penalties. They cited to
McBee v. Goodyear Tire & Rubber Co.,' in which this court
construed § 48-125 as authorizing a waiting-time penalty
only “where there is no reasonable controversy regarding
an employee’s claim for workers’ compensation.” Appellants
argued that there was a reasonable controversy precluding
the imposition of penalties because (1) the question whether
penalties could be applied to settlements reached under
§ 48-139(3) was a question of law not yet addressed by this

' McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 908, 587 N.W.2d
687, 692 (1999).
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court and (2) judges of the Workers” Compensation Court dis-
agreed as to whether the settlement procedure of § 48-139(3)
produced a final order for purposes of § 48-125. On April 25,
the Workers’ Compensation Court denied appellants’ motion
to modify.

Appellants timely appealed both the order imposing penal-
ties and the order denying the motion to modify. We granted
appellants’ petition to bypass in order to address these ques-
tions brought about by the enactment of § 48-139(3) in 2009.

ASSIGNMENTS OF ERROR

Appellants allege, reordered and restated, that the Workers’
Compensation Court erred in (1) determining that it had juris-
diction to hear the motion for penalties after Holdsworth filed a
release of liability pursuant to § 48-139(3), (2) concluding that
the penalty provisions of § 48-125 applied to settlements made
under § 48-139(3), (3) deciding that the order of dismissal was
a final order for purposes of § 48-125, (4) determining that
there was no reasonable controversy to preclude the imposi-
tion of penalties, and (5) awarding Holdsworth a waiting-time
penalty and attorney fees.

STANDARD OF REVIEW
[1] An appellate court is obligated in workers’ compensation
cases to make its own determinations as to questions of law.?
[2,3] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter of
law.> The meaning of a statute is also a question of law.*

ANALYSIS

JURISDICTION
Appellants question the jurisdiction of the Workers’
Compensation Court to consider Holdsworth’s motion for pen-
alties following the parties’ settlement under § 48-139(3).
Because we have the duty to determine whether the lower court

2 Foster v. BryanLGH Med. Ctr. East, 272 Neb. 918, 725 N.W.2d 839
(2007).

3 Midwest PMS v. Olsen, 279 Neb. 492, 778 N.W.2d 727 (2010).
‘1d.
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had the power to enter the order in question, we consider this
assignment of error first.?

Appellants base their argument that the Workers’
Compensation Court lacked jurisdiction solely on the fact that
Holdsworth had signed a “[r]elease of [l]iability specifically
waiving his right to have a judge of the compensation court
decide the rights and liabilities of the parties.”® This release
was in accordance with the settlement procedures outlined in
§ 48-139(3) and therefore also stated that Holdsworth waived
“all rights under the Nebraska Workers’ Compensation Act.”
According to § 48-139(3), “[s]uch release shall be a full and
complete discharge from further liability for the employer
on account of the injury . . . .” Because of this language of
waiver and discharge, appellants allege that upon the filing
of the signed release, the Workers’ Compensation Court “was
divulged of jurisdiction to hear and rule on” Holdsworth’s
motion for penalties.” This is an incorrect conclusion.

[4-6] As this court has previously stated, “[i]t is generally
elementary that: ‘Jurisdiction does not relate to the right of the
parties as between each other, but to the power of the court.””
Because jurisdiction does not relate to the rights of the parties,
“[p]arties cannot confer subject matter jurisdiction upon a judi-
cial tribunal by either acquiescence or consent, nor may subject
matter jurisdiction be created by waiver, estoppel, consent, or
conduct of the parties.” Similarly, “the jurisdiction of courts is
a public matter that cannot be affected by a private agreement,
and the jurisdiction of a court can neither be acquired nor lost
as a result of an agreement of the parties.”!°

> See Currie v. Chief School Bus Serv., 250 Neb. 872, 553 N.W.2d 469
(1996), limited on other grounds, O’Connor v. Kaufman, 255 Neb. 120,
582 N.W.2d 350 (1998).

® Brief for appellant at 10.
7 Id. at 12.

8 School Dist. No. 49 v. Kreidler, 165 Neb. 761, 771, 87 N.W.2d 429, 436
(1958) (quoting 14 Am. Jur. Courts § 161 (1938)).

O Cummins Mgmt. v. Gilroy, 266 Neb. 635, 638, 667 N.W.2d 538, 542
(2003).

1020 Am. Jur. 2d Courts § 95 at 479 (2005).
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Given these basic principles of jurisdiction, the parties in
the instant case could not deprive the Workers’” Compensation
Court of jurisdiction by private agreement. It necessarily fol-
lows that Holdsworth’s waiver of rights—filed pursuant to
a private settlement agreement—did not deprive the court
of jurisdiction to hear further issues in the case. Whether
Holdsworth was entitled to bring further issues before the court
is a separate matter relating to his rights under the Nebraska
Workers’ Compensation Act—a matter that we will discuss
shortly. But whatever Holdsworth’s rights, our case law rec-
ognizes that the Workers’ Compensation Court had continuing
jurisdiction to enforce the award of workers’ compensation
benefits.!! This assignment of error has no merit.

WHETHER PENALTY PROVISIONS OF § 48-125
APPLY TO SETTLEMENTS REACHED
UNDER § 48-139(3)

Next, we must consider whether the penalty provisions of
§ 48-125 apply to settlements reached under the new proce-
dures of § 48-139(3). We conclude that a worker waives his or
her right to ask for penalties by filing the waiver required in
§ 48-139(3).

Section 48-139(3) imposes specific requirements to utilize
the new settlement procedures not requiring court approval.
Notably, the statute mandates that if a “lump-sum settlement
is not required to be submitted for approval by the compen-
sation court, a release shall be filed with the compensation
court in accordance with this subsection.”'? In order to pro-
tect the worker’s rights, § 48-139(3) requires that the release
be signed and verified by both the worker and the worker’s
attorney. It also mandates that the release be made on a form
approved by the compensation court and that the form notify
the worker of particular rights conferred by the Nebraska
Workers’ Compensation Act. It further requires that the release
“shall contain” certain statements, including a statement that
the worker “waives all rights under the Nebraska Workers’

1" See Russell v. Kerry, Inc., 278 Neb. 981, 775 N.W.2d 420 (2009).
12§ 48-139(3) (emphasis supplied).
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Compensation Act, including, but not limited to: . . . [t]he right
to ask a judge of the compensation court to decide the parties’
rights and obligations.”"?

[7] We find no ambiguity in this language, but read it as
a full waiver of any and all rights given to workers in the
Nebraska Workers’ Compensation Act. The statute does not
qualify or limit the rights given up by the worker in the release,
but states that the release is a waiver of “all rights under the
Nebraska Workers’ Compensation Act.”'* The Legislature also
highlighted the expansiveness of the waiver by including in
§ 48-139(3) the words “including, but not limited to,” which
ensures that the waiver will not be limited only to rights spe-
cifically listed in the statute. Because we find no ambiguity,
we give the statutory language of § 48-139(3) “its plain and
ordinary meaning.”'> We “will not resort to interpretation to
ascertain the meaning of statutory words which are plain,
direct, and unambiguous.”®

[8] Without doubt, the waiting-time penalty and attorney
fees for waiting-time proceedings provided under § 48-125 are
rights under the Nebraska Workers’ Compensation Act. The
broadly inclusive language of § 48-139(3) gives us no rea-
son to believe that the rights provided by § 48-125 should be
excluded from the scope of the statutory waiver.

Moreover, a worker cannot receive penalties under § 48-125
without relying upon another right explicitly waived by the
release—“[t]he right to ask a judge of the compensation court
to decide the parties’ rights and obligations.”!” As § 48-125 has
been interpreted by this court, there are only certain circum-
stances in which a worker is entitled to a waiting-time pen-
alty.'® Where the employer alleges that there was a reasonable

B Id.
4 Id. (emphasis supplied).

15 See Pittman v. Western Engineering Co., 283 Neb. 913, 925, 813 N.W.2d
487,496 (2012).

16 1d.
17§ 48-139(3).

18 See Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d
51 (2009).
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controversy, the worker’s right to a waiting-time penalty must
be decided by the Workers” Compensation Court.!” And, an
attorney fee may not be awarded pursuant to § 48-125(2)(a)
due to a delay in paying compensation unless the worker
receives an award of a waiting-time penalty. Therefore, a
worker’s entitlement to penalties under § 48-125 depends
upon the worker’s asking the court to decide both the worker’s
rights and the employer’s obligations. But under the settle-
ment procedure in § 48-139(3), the worker’s release expressly
waives this right.

[9] In summary, the settlement procedures in § 48-139(3)
require a worker to waive “all rights under the Nebraska
Workers’ Compensation Act,” including both the right to penal-
ties under § 48-125 and “[t]he right to ask a judge of the com-
pensation court to decide the parties’ rights and obligations.”
Because a worker who enters into a lump-sum settlement
without court approval and files a waiver in compliance with
§ 48-139(3) thereby waives “all” rights under the Nebraska
Workers’ Compensation Act, he or she also effectively waives
the right to penalties under § 48-125. We agree with appellants
that the penalty provisions of § 48-125 were waived by imple-
mentation of and compliance with the waiver procedures under
§ 48-139(3).

The partial dissent argues that the waiver required by
§ 48-139(3) is limited by the main paragraph of this subsec-
tion and extends only to “those liabilities that can be consid-
ered to be ‘on account of the injury.”” It interprets the release
statements required by § 48-139(3)(a) through (d) as implicitly
incorporating this limitation.

But this interpretation reads words into § 48-139(3) that are
not there. If the Legislature meant to limit the language of the
release to “those liabilities that can be considered to be ‘on
account of the injury,’” then it would have qualified the release
statement required by § 48-139(3)(a) so as to state that the
worker waives only those rights under the Nebraska Workers’

19 See, e.g., Hobza v. Seedorff Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828
(2000) (superseded by statute as stated in Lovelace v. City of Lincoln, 283
Neb. 12, 809 N.W.2d 505 (2012)).
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Compensation Act “on account of the injury.” But it did not.
The statement of release provided by § 48-139(3)(a) would
not accomplish the result urged by the dissent without this
added language.

Additionally, the dissent’s interpretation ignores the plain
meaning of the word “all” in the various release statements.
Under its interpretation, the word “all” is meaningless, because
not all rights are waived, but only the rights and obligations
“on account of the injury.” Moreover, the Legislature not only
said “all,” it added the phrase “including, but not limited to.”*
This language cannot be reconciled with the approach urged by
the dissent.

[10,11] When interpreting statutes, an appellate court will not
“read into a statute a meaning that is not there.”?! Additionally,
“[a] court must attempt to give effect to all parts of a statute,
and if it can be avoided, no word, clause, or sentence will
be rejected as superfluous or meaningless.” The dissent’s
interpretation effectively adds language to the release state-
ments required by § 48-139(3) and erases the clear statement
in § 48-139(3)(a) that the worker waives “all” rights under the
Nebraska Workers” Compensation Act.

Furthermore, the dissent claims that our interpretation will
lead to the absurd result that a worker who has reached a
settlement agreement with his employer would have no means
of enforcing the settlement once the release has been filed,
thereby allowing an employer “to indefinitely delay payment.”
Such an argument, however, ignores the reality that under
§ 48-139(3), the filing of a release by itself effects a discharge
from liability and not actual payment, as is the case under the
settlement procedures requiring court approval.”® The suppos-
edly absurd result is easily avoided by the simple expedient

20 See § 48-139(3)(a).

2! Blakely v. Lancaster County, 284 Neb. 659, 679, 825 N.W.2d 149, 166
(2012).

2 In re Interest of Zylena R. & Adrionna R., 284 Neb. 834, 846, 825 N.W.2d
173, 182 (2012).

2 See § 48-139(2)(c).
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of not delivering the release or stipulating to the dismissal of
the case until the lump-sum payment is received. This happens
every day in tort settlements, and we are not persuaded that a
worker would be without a remedy where a release is fraudu-
lently obtained.

In authorizing settlements without the protections inherent
in the process of court approval, the Legislature struck a bal-
ance. Section 48-139(3) enables a worker to obtain a settlement
more quickly, but in order to do so, it requires the worker to
expressly waive his or her rights under the Nebraska Workers’
Compensation Act. It is the function of the Legislature, through
the enactment of statutes, to declare what is the law and public
policy of this state.>* Because the language of the statute is
clear and unambiguous, it is not our province to disturb the
balance framed by the Legislature.

REMAINING ASSIGNMENTS OF ERROR
[12] Because we have concluded that Holdsworth waived his
right to penalties by filing the release required by § 48-139(3),
we need not consider appellants’ remaining assignments of
error. An appellate court is not obligated to engage in an analy-
sis that is not necessary to adjudicate the case and controversy
before it.”

CONCLUSION

Because jurisdiction is a matter of the power of a court and
not of the rights of the parties, the Workers’ Compensation
Court retains jurisdiction to consider additional matters fol-
lowing the filing of a release pursuant to the settlement
procedures in § 48-139(3). However, because a worker
waives all of his or her rights under the Nebraska Workers’
Compensation Act, including the right to penalties under
§ 48-125, in such a release, a waiting-time penalty and the
corresponding attorney fees cannot be imposed following a
settlement reached under and implemented in compliance with

2 Bamford v. Bamford, Inc., 279 Neb. 259, 777 N.W.2d 573 (2010).
% Spady v. Spady, 284 Neb. 885, 824 N.W.2d 366 (2012).
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§ 48-139(3). Accordingly, we reverse the order of the Workers’
Compensation Court awarding a waiting-time penalty and
attorney fees to Holdsworth, and remand the cause with direc-
tion to deny his petition for penalties.

REVERSED AND REMANDED WITH DIRECTION.

MILLER-LERMAN, J., participating on briefs.

McCorMACK, J., concurring in part, and in part dissenting.

I disagree with the majority’s determination that a non-court-
approved settlement, pursuant to Neb. Rev. Stat. § 48-139(3)
(Reissue 2010), waives the employee’s right to a waiting-
period penalty under Neb. Rev. Stat. § 48-125 (Cum. Supp.
2012). An employee does not waive his or her right to the
waiting-period penalty under § 48-139(3), because the penalty
is not awarded “on account of” the injury. It is awarded “on
account of” the employer’s failure to timely deliver payment.
Accordingly, I concur with the majority’s holding on subject
matter jurisdiction, but respectfully dissent on the issue of the
waiting-period penalty.

The majority opinion errs in holding that all rights and
obligations under the Nebraska Workers’ Compensation Act
(the Act) are unambiguously waived under a § 48-139(3)
settlement agreement. A careful reading of § 48-139(3), in its
entirety, reveals the statute itself limits the scope of the waiver
signed by the employee. To understand the limited scope of the
waiver, it is important to view the complete provision:

(3) If such lump-sum settlement is not required to
be submitted for approval by the compensation court,
a release shall be filed with the compensation court in
accordance with this subsection that is signed and veri-
fied by the employee and the employee’s attorney. Such
release shall be a full and complete discharge from fur-
ther liability for the employer on account of the injury,
including future medical, surgical, or hospital expenses,
unless such expenses are specifically excluded from the
release. The release shall be made on a form approved
by the compensation court and shall contain a statement
signed and verified by the employee that:

(a) The employee understands and waives all rights
under the . . . Act, including, but not limited to:
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(i) The right to receive weekly disability benefits, both
temporary and permanent;

(i1) The right to receive vocational rehabilitation
services;

(iii) The right to receive future medical, surgical,
and hospital services as provided in section 48-120,
unless such services are specifically excluded from the
release; and

(iv) The right to ask a judge of the compensation court
to decide the parties’ rights and obligations;

(b) The employee is not eligible for medicare, is not
a current medicare beneficiary, and does not have a
reasonable expectation of becoming eligible for medi-
care within thirty months after the date the settlement
is executed;

(c) There are no medical, surgical, or hospital expenses
incurred for treatment of the injury which have been
paid by medicaid and not reimbursed to medicaid by the
employer as part of the settlement; and

(d) There are no medical, surgical, or hospital expenses
incurred for treatment of the injury that will remain
unpaid after the settlement.'

Read properly as a whole statute, consisting of a main para-
graph, subsections, and sub-subsections, the main paragraph
clearly limits the waiver to only those liabilities that can be
considered to be “on account of the injury.” This qualification
is crucial as it indicates a clear intent by the Legislature to limit
the liabilities that an employee waives in a non-court-approved
settlement. In contrast, the majority opinion does not give
due consideration to “on account of” and myopically focuses
on subsections (3)(a) through (d) as an extensive release for
the employer.

The majority opinion’s decision to ignore the main para-
graph is in error, because the inclusion of “on account of”
by the Legislature was not by happenstance. When one reads
the entirety of § 48-139, one finds that “on account of”
is also used by the Legislature in § 48-139(2)(c). Section

'§ 48-139(3) (emphasis supplied).
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48-139(2)(c) is the longstanding statute that enables court-
approved lump-sum settlement agreements. It states in its rel-
evant part: “Upon paying the amount approved by the compen-
sation court, the employer (i) shall be discharged from further
liability on account of the injury . . . .”* The placement of “on
account of the injury” specifies which liability is discharged.
Therefore, the inclusion by the Legislature of “on account of”
in § 48-139(3) was included as an intentional limitation on the
employee’s release of liability.

The majority’s argument is that “on account of” is not used
in subsections (3)(a) through (d) and therefore is irrelevant to
interpreting those subsections. Such an argument ignores our
rule that when reading a statute, we must not look merely to a
particular clause but must read it in connection with the whole
statute.> The majority’s focus on only the subsections ignores
the grammatical structure of § 48-139(3).

The grammatical structure indicates that the subsections
are dependent on the sentences and clauses found in the main
paragraph. Subsections (a) through (d) are offset underneath
the main paragraph of § 48-139(3). These subsections are
dependent on the main paragraph of § 48-139(3), because the
subsections would become nonsensical if the main paragraph
was removed. This is first evident in the use of a colon at the
end of the first paragraph, which indicates that subsections (a)
through (d) are a list. Without the main paragraph, the purpose
of the list would be unknown.

Second, if the subsections are read in a vacuum without
the main paragraph, the release language found in subsec-
tion (3)(a), for instance, would forever waive the employee’s
rights under the Act. Likewise, reading subsections (3)(a) and
(a)(iv), in a vacuum and without adding implied language, an
employee would be prevented from seeking redress with the
compensation court even if the employee is injured again in an
unrelated accident. It is illogical to assume that the Legislature
intended to waive every right of an employee under the Act in

2§ 48-139(2)(c) (emphasis supplied).

3 See Dada v. Mukasey, 554 U.S. 1, 128 S. Ct. 2307, 171 L. Ed. 2d 178
(2008).
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a sub-subsection, where the Legislature appears to have copied
and pasted “standard form” release language. For that reason,
it is necessary to understand that the grammatical structure of
§ 48-139(3) necessitates that the dependent subsections cannot
be read without due consideration of the independent clauses
found in the main paragraph.

When read in the proper context, I find that “on account
of the injury” qualifies the rights, obligations, and liabilities
waived by the employee throughout § 48-139(3). When the
employee signs the release statement, he or she is releasing the
employer from any obligation or liability that is on account of
that injury. For instance, § 48-139(3)(a) should be understood
to state that “[t]he employee understands and waives all rights
[on account of the injury] under the . . . Act . . . .” Section
48-139(3)(a)(ii) should be understood as “[t]he right to receive
vocational rehabilitation services [on account of the injury].”
And likewise, the language relied upon heavily by the major-
ity should be read as “[t]he employee understands and waives
all rights [on account of the injury] under the . . . Act, includ-
ing, but not limited to: . . . [t]he right to ask a judge of the
compensation court to decide the parties’ rights and obliga-
tions [on account of the injury].”* Such readings are logical
under the grammatical structure of the statute.

Having established that “on account of”” qualifies the rights,
obligations, and liabilities discussed in § 48-139(3), it is
necessary to determine whether a waiting-period penalty is
awarded “on account of the injury.” To do so, I rely on the
plain meaning of “on account of,” which is defined as “for the
sake of: by reason of,” or “because of.”® Using these defini-
tions, I find that a waiting-period penalty is not a liability by
reason of or because of the employee’s injury, but, rather, is
levied under § 48-125 because of or by reason of the delay
in payment.

4 See § 48-139(3)(a)(iv).

5 Merriam-Webster’s Collegiate Dictionary 8 (10th ed. 2001), available at
http://www.merriam-webster.com/dictionary/account.

® Webster’s Third New International Dictionary of the English Language,
Unabridged 13 (1993).
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As in O’Gilvie v. United States,” where the U.S. Supreme
Court also defined “on account of” to mean “because of,” the
waiting-period penalty, like punitive damages, is not awarded
“on account of the injury,” but, rather, is awarded because of
the employer’s bad acts. In O’Gilvie, punitive damages were
awarded. The issue before the Court was whether the punitive
damages were excluded from gross income. “Internal Revenue
Code § 104(a)(2), as it read in 1988, excluded from °‘gross
income’ the ‘amount of any damages received (whether by suit
or agreement and whether as lump sums or as periodic pay-
ments) on account of personal injuries or sickness.””

The Court used the dictionary definition “because of” and
held that punitive damages were not received on account of
the personal injuries, but, rather, were awarded on account of,
or because of, the defendant’s conduct and the jury’s need to
punish and deter such conduct.” The Court found that punitive
damages “‘“are not compensation for injury [but] [i]nstead

. are private fines levied by civil juries to punish repre-
hensible conduct and to deter its future occurrence.”’”!® In
coming to this holding, the U.S. Supreme Court rejected the
petitioners’ argument that but for the personal injury, there
would be no lawsuit, and but for the lawsuit, there would be
no damages.

Here, as in O’Gilvie, the waiting-period penalty under
§ 48-125 is not compensation for the worker’s injury but
instead is a penalty levied by the compensation court to pun-
ish the employer for failure to make prompt payment. Thus,
the waiting-period penalty is not awarded on account of the
employee’s injury, but is awarded on account of the employer’s
failure to deliver timely payment.

Therefore, 1 believe the plain meaning of § 48-139(3),
read in its entirety, is that the employee waives his or her
rights under the Act that are on account of the underlying

" O’Gilvie v. United States, 519 U.S. 79, 117 S. Ct. 452, 136 L. Ed. 2d 454
(1996).

8 1d.,519 U.S. at 81 (emphasis in original).
° O’Gilvie v. United States, supra note 7.
10°7d.,519 U.S. at 83.
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injury. Thus, the statute does not waive the employee’s right
to ask the compensation court to enforce the payment of the
settlement agreement through the use of a § 48-125 waiting-
period penalty. Such a penalty is not awarded “on account of
the injury.”

I believe my plain reading of the statute is correct. However,
our rules of statutory interpretation state that a statute is
ambiguous if it is susceptible of more than one reasonable
interpretation.'" T will entertain the majority opinion as rea-
sonable for purposes of examining the legislative history in
this dissent.

When construing an ambiguous statute, a court must look
at the statutory objective to be accomplished, the problem to
be remedied, or the purpose to be served, and then place on
the statute a reasonable construction which best achieves the
purpose of the statute, rather than a construction defeating the
statutory purpose.'?

The Legislature enacted the Act to relieve injured workers
from the adverse economic effects caused by a work-related
injury or occupational disease."* In light of this beneficent pur-
pose of the Act, we have consistently given it a broad construc-
tion to carry out justly the spirit of the Act.!

To carry out the spirit of the Act, this court has liberally
construed the waiting-period penalty provision in the past.
Section 48-125(1)(b) states in its relevant part: “Fifty percent
shall be added for waiting time for all delinquent payments
after thirty days’ notice has been given of disability or after
thirty days from the entry of a final order, award, or judgment
of the Nebraska Workers” Compensation Court . . . .” We have
held that the purpose of the 30-day waiting-period penalty
and the provision for attorney fees in § 48-125 is to encour-
age prompt payment by making delay costly if the award has

" In re Interest of Erick M., 284 Neb. 340, 820 N.W.2d 639 (2012).

12 Travelers Indem. Co. v. Gridiron Mgmt. Group, 281 Neb. 113, 794 N.W.2d
143 (2011).

13 Foote v. O’Neill Packing, 262 Neb. 467, 632 N.W.2d 313 (2001).

14 See Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409
(2013).
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been finally established.!”” The only legitimate excuse for delay
in the payment of compensation benefits is the existence of a
genuine dispute from a medical or legal standpoint that any
liability exists.'

To further encourage prompt payment, in Hollandsworth
v. Nebraska Partners,"” we held that the payment of a court-
approved lump-sum settlement in a workers’ compensation
case is subject to a waiting-period penalty under § 48-125.
We noted that because a delay in payment to the employee
results when a case is contested, the disabled worker’s need
for the prompt payment of benefits is especially urgent after
a final adjudicated award.!® In such instances, the employee
has had to do without a weekly stipend for a longer period
than when an employer does not contest the worker’s right
to benefits."” Thus, it is important to discourage unneces-
sary delay in the payment of a court-approved settlement
agreement.”

In addition, the legislative history of § 48-139(3)—which
was introduced after our opinion in Hollandsworth—reaffirms
the importance of discouraging unnecessary delay in the pay-
ment of a settlement agreement under that section. The bill’s
introducer stated she “introduced this bill as a way to help
injured employees received [sic] their benefits more quickly.”!
She went on to explain to the Business and Labor Committee
that the purpose of the legislation was to expedite payments
from the employer to the employee, stating:

[T]he general purpose behind this legislation, it is really
about efficiency. When an injured person is fully rep-
resented by competent counsel [and] both parties have

15 Roth v. Sarpy Cty. Highway Dept., 253 Neb. 703, 572 N.W.2d 786 (1998).
16 4.

7 Hollandsworth v. Nebraska Partners, 260 Neb. 756, 619 N.W.2d 579
(2000).

¥ 1d.
¥ 1d.
2 Id.

2l Public Hearing, L.B. 194, Business and Labor Committee, 101st Leg., 1st
Sess. 1 (Feb. 9, 2009).
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been able to reach agreement on what would be an
appropriate settlement and that injured worker is wait-
ing, many times in dire circumstances without income
coming in and their [sic] receiving, for example, noti-
fications that maybe their [sic] utilities might be turned
off and they [sic] have no resources available to them
[sic] until the settlement is granted. So by erasing the
undue burden that this additional administrative step
could impose, it just seeks to improve efficiency within
the system.?
The legislative history demonstrates that the statute was
not intended, and should not be interpreted, to waive every
employee right under the Act. Rather, the statute’s intention is
to expedite payment.

To be consistent with the legislative history, we should
reject the majority opinion, because its interpretation allows
an employer to indefinitely delay payment. This is because
the majority interpretation prevents Holdsworth from asking
the compensation court to enforce the settlement agreement
he signed with his employer. That would be asking the com-
pensation court to decide the parties’ rights and obligations
concerning the settlement agreement. It gets worse. Under the
majority opinion, Holdsworth could not file a separate cause of
action in a Nebraska district court, or any court, because the
compensation court has exclusive subject matter jurisdiction
over § 48-139(3) settlement agreements.” It is unclear how
an employee would be able, if at all, to force the employer to
make payment.

An interpretation that allows for an indefinite delay of pay-
ment is an absurd result. In Soro v. State,** we held that we
should never interpret a provision of the Act in a manner that
creates a circumstance whereby an employer could indefinitely
delay payment of a portion of a workers’ compensation judg-
ment without penalty. The majority opinion does just that.

2 qd.
% See Abbott v. Gould, Inc., 232 Neb. 907, 443 N.W.2d 591 (1989).

2 Soto v. State, 269 Neb. 337, 693 N.W.2d 491 (2005), modified on denial of
rehearing 270 Neb. 40, 699 N.W.2d 819.
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In response, the majority opinion argues that the “suppos-
edly absurd result is easily avoided by the simple expedient of
not delivering the release or stipulating to the dismissal of the
case until the lump-sum payment is received.” This ignores
the realities of this case and the realities discussed by both of
the parties’ attorneys during oral argument. In this instance,
Holdsworth’s experienced workers’ compensation attorney did
not demand that the insurance company pay before having
his client sign the release agreement. During oral argument,
the employer’s attorney acknowledged that it was common
practice for the release to be filed prior to payment. He
attributed this to the practice of receiving court approval of
a signed settlement agreement reached under § 48-139(2)(c)
before payment. Likewise, Holdsworth’s attorney agreed with
opposing counsel and argued during oral argument that in his
experience, an insurance company would not issue a check
prior to a signed release statement. Although both attorneys
did acknowledge that, in theory, payment and signing of the
release could happen simultaneously, neither attorney was
willing to endorse it as practical. Either way, in the world of
the majority opinion, an employee will have to require pay-
ment before signing the release statement—a practice insur-
ance companies may not be willing to accommodate. Thus,
non-court-approved settlements will risk falling out of favor,
defeating the statute’s purpose of expediting payment.

My interpretation of § 48-139(3), which encourages prompt
payment by allowing waiting-period penalties, is consistent
with the legislative history of § 48-139(3) and with the
beneficent purpose of the Act. This court should continue
to recognize the necessity of enforcing timely payment by
allowing the waiting-period penalty to apply to this settle-
ment agreement.

Because a waiting-period penalty can be awarded to non-
court-approved settlements, we must determine whether the
facts of this case meet the requirements for awarding the
penalty under § 48-125. The compensation court’s dismissal
in this case was a final adjudicated order under our prec-
edent in Hollandsworth, and the payment was due within
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30 days of the dismissal order.”® Payment was received by
Holdsworth 42 days after the compensation court dismissed
his claim pursuant to the settlement agreement. There can be
no legal or medical dispute over liability, because the par-
ties had reached an agreement for payment. Therefore, the
employer’s failure to promptly pay is not excused, and the
award was proper.

I respectfully dissent from the majority opinion’s conclu-
sion that an employee waives his or her right to a waiting-
period penalty when reaching a non-court-approved settlement
pursuant to § 48-139(3). Accordingly, I would affirm the
compensation court’s decision to grant Holdsworth’s motion
for penalties.

%5 See Hollandsworth v. Nebraska Partners, supra note 17.

STATE OF NEBRASKA EX REL. COMMISSION ON
UNAUTHORIZED PRACTICE OF LAW, RELATOR,
v. PAUL J. HANSEN, RESPONDENT.

834 N.W.2d 793

Filed June 14,2013. No. S-12-475.

1. Rules of the Supreme Court: Attorneys at Law. The Nebraska Supreme Court
has the inherent power to define and regulate the practice of law and is vested
with exclusive power to determine the qualifications of persons who may be per-
mitted to practice law.

2. ____:____.The inherent power of the Nebraska Supreme Court to define and
regulate the practice of law includes the power to prevent persons who are not
attorneys admitted to practice in this state from engaging in the practice of law.

3. Attorney and Client: Actions. A legal proceeding in which a party is repre-
sented by a person not admitted to practice law is considered a nullity and is
subject to dismissal.

4. Rules of the Supreme Court: Attorneys at Law. Pursuant to its inherent author-
ity to define and regulate the practice of law in Nebraska, the Nebraska Supreme
Court has adopted rules specifically addressed to the unauthorized practice of
law. The purpose of the rules is to protect the public from potential harm caused
by the actions of nonlawyers engaging in the unauthorized practice of law.

Original action. Injunction issued.



70 286 NEBRASKA REPORTS
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PErR CuURIAM.
NATURE OF CASE
This is an original action brought by the Nebraska
Supreme Court Commission on Unauthorized Practice of Law
(Commission) to enjoin Paul J. Hansen from engaging in the
unauthorized practice of law.

BACKGROUND

In November 2011, the Commission received a complaint
from legal counsel for the Nebraska State Patrol alleging that
Hansen was engaged in the unauthorized practice of law. The
complaint alleged that Hansen was “maintaining a website
selling presentations on filing evictions and common law
I[ie]ns” and that Hansen was “holding himself out as a lawyer
and counsel, but not as an attorney.” After an investigation,
the Commission found that Hansen was not a lawyer and
that he had engaged in the practice of law as defined by Neb.
Ct. R. § 3-1001(A) and (B). Specifically, the Commission
found that Hansen “has a webpage that offers the public
‘eviction kits” for $35 and ‘common law liens’ for $25.” The
Commission also noted “[t]here may be more violations that
exist . ...”

The Commission mailed a certified letter dated February 23,
2012, to Hansen at his Omaha, Nebraska, address, directing
him to contact the Commission and to cease and desist from
engaging in the unauthorized practice of law. Copies of the
Commission’s written findings and this court’s rules governing
the unauthorized practice of law were enclosed with this let-
ter. When the letter was returned unclaimed, the Commission
arranged for it to be personally served on Hansen at his Omaha
address by the Douglas County sheriff’s office. Personal serv-
ice on Hansen occurred on April 2 at the Omaha address shown
on his Web site.
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Several days later, the Commission received a written
response purportedly signed by Hansen and bearing the Omaha
address at which he was served. The response referred to
the Commission’s letter of February 23, 2012, and included
the following statements, which we quote verbatim including
grammatical, typographical, and spelling errors:

1. I have never represented, in any way, in the jurisdic-
tion of the United States (Land ‘of’ the United States.

2. Any material conveyed/shared by me is done without
the United States. Done on land not ‘of” the United States.

3. It is my understanding United States Promulgated
Court Rules are without force and effect outside of the
said Jurisdiction of the United States.

4. No material I share is know to be intentionally
shipped into a United States possession. If I am using a
medium to convey information by a United States pos-
session please inform me of this fact so that I may alter
the rout.

5. 1 have never in time past held a license / association
with/by a state Bar License.

6. Does your office consider land not owned by the
United States the jurisdiction of the United States as to
Statute 3-1001(A)(B)?

On May 30, 2012, the Commission filed a petition for
injunctive relief pursuant to Neb. Ct. R. § 3-1015. The petition
alleged that Hansen had been engaging in the unauthorized
practice of law from October 25, 2010, to the present in the
following particulars:

(A) [Hansen] has been and is giving advice or counsel,
direct or indirect, to other persons as to the legal rights
of those persons, where a relationship of trust or reliance
exists between [Hansen] and the persons to which such
advice or counsel is given;

(B) [Hansen] has engaged in selecting, drafting, com-
pleting, and/or filing, for other persons, legal documents
which affect the legal rights of those persons;

(C) [Hansen] created and maintains a webpage at
www.pauljjhansen.com, on which he sells a “Do-It-
Yourself eviction kit” and a “Common Law Lien kit.”
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He also blogs and responds to questions posted on that
webpage by giving legal advice.

(D) [Hansen] is not licensed to practice law in the state
of Nebraska and thus, is unauthorized to engage in the
conduct referred to herein.

The petition further alleged that the Commission had served
Hansen with its findings and a request to cease and desist,
but that he had not agreed to do so. The petition alleged that
the Commission had no adequate remedy at law and prayed
that this court invoke the procedures set forth in § 3-1015(C)
through (F) and issue a civil injunction enjoining Hansen from
engaging in the unauthorized practice of law. Upon the fil-
ing of the petition, we granted the Commission’s motion for
appointment of counsel to represent it in the proceeding due
to the fact that its counsel had conducted the investigation and
would appear as a witness.

Hansen was personally served with a copy of the peti-
tion and summons at his Omaha address on June 21, 2012.
On July 2, he filed a pleading captioned “Foreign Plea in
Abatement.” Because pleas in abatement are not provided for
in civil actions,' this court found the pleading to be improper
and ordered it stricken from the record. Hansen also filed a
“Memorandum of Fact, Agreement, and Law, in Affidavit
form- Case No. S-12-475” on July 2. This court deemed it to
constitute an answer pursuant to § 3-1015(C). In this answer,
Hansen alleged that he is a “‘free inhabitant’” who claims
independence from the United States and its written laws and
is not subject to the jurisdiction of the United States or the
State of Nebraska. Because the answer raised disputed ques-
tions of material fact, we appointed a hearing master pursuant
to § 3-1015(F) to conduct proceedings in accordance with Neb.
Ct. R. § 3-1016.

The hearing master conducted an evidentiary hearing which
commenced on November 12, 2012, and was continued to
December 27, when it concluded. Hansen received notice
of the hearing but did not appear. Evidence received at the

' Neb. Rev. Stat. § 25-801.01 (Reissue 2008).
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hearing included an Internet posting dated January 12, 2012,
in which Hansen provided his location as “Omaha, NE” and
stated: “I am a ‘common law’ Lawyer. I counsel clients all
over America and a few in foreign countries, vi [sic] internet.”
There was also evidence that when a telephone call was placed
to Hansen’s office on November 8, 2012, a recorded mes-
sage stated: “You have reached the law office of Paul Hansen.
Leave your name, number, best time to call you, your time
zone, and email if you are a client.” There was also evidence
that Hansen’s Internet postings included information about his
hourly rates.

The hearing master filed a report on February 7, 2013. He
found that Hansen is not a licensed Nebraska lawyer and that
Hansen “is and was holding himself out as a regular attorney
practitioner in the State of Nebraska.” The hearing master
thus found “by clear and convincing evidence that . . . Hansen
has engaged and is engaged in the unauthorized practice of
law contrary to Nebraska law and the rules of the Nebraska
Supreme Court.” On the basis of this finding, he recommended
that an injunction be issued.

On March 20, 2013, this court entered an order directing that
copies of the hearing master’s report and recommendation be
mailed to all parties. The order established deadlines for filing
exceptions to the hearing master’s report and for filing support-
ing briefs pursuant to Neb. Ct. R. § 3-1017(B). No exceptions
or briefs were filed by either party. On April 24, this court
entered an order advising the parties that the matter would be
deemed submitted as of May 6, in the absence of objection by
either party. No objections were filed.

DISPOSITION
[1-3] This court has the inherent power to define and regu-
late the practice of law and is vested with exclusive power to
determine the qualifications of persons who may be permitted
to practice law.> This includes the power to prevent persons

2 State ex rel. Comm. on Unauth. Prac. of Law v. Tyler, 283 Neb. 736, 811
N.W.2d 678 (2012).
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who are not attorneys admitted to practice in this state from
engaging in the practice of law.> A legal proceeding in which
a party is represented by a person not admitted to practice law
is considered a nullity and is subject to dismissal.* This is not
for the benefit of lawyers admitted to practice in this state, but
““““for the protection of citizens and litigants in the adminis-
tration of justice, against the mistakes of the ignorant on the
one hand, and the machinations of unscrupulous persons on the
other . ...’

[4] Pursuant to our inherent authority to define and regulate
the practice of law in Nebraska, this court has adopted rules
specifically addressed to the unauthorized practice of law.® The
purpose of the rules is to protect the public from potential harm
caused by the actions of nonlawyers engaging in the unautho-
rized practice of law.” At the core of these rules is a general
prohibition: “No nonlawyer shall engage in the practice of law
in Nebraska or in any manner represent that such nonlawyer
is authorized or qualified to practice law in Nebraska except
as may be authorized by published opinion or court rule.”®
“Nonlawyer” is defined by the rules as “any person not duly
licensed or otherwise authorized to practice law in the State
of Nebraska,” including “any entity or organization not autho-
rized to practice law by specific rule of the Supreme Court
whether or not it employs persons who are licensed to practice
law.”® Based on our de novo review of the record and pursu-
ant to § 3-1018, we adopt the finding of the hearing master
that Hansen is not licensed or authorized to practice law in

3 1d.
‘d.

5 1d. at 739-40, 811 N.W.2d at 681, quoting State ex rel. Comm. on Unauth.
Prac. of Law v. Yah, 281 Neb. 383, 796 N.W.2d 189 (2011), quoting
Niklaus v. Abel Construction Co., 164 Neb. 842, 83 N.W.2d 904 (1957).

% See Neb. Ct. R. §§ 3-1001 to 3-1021 (rev. 2008).
7 Id., Statement of Intent.

8§ 3-1003.

% § 3-1002(A).
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Nebraska and is therefore a “nonlawyer” within the meaning
of our rules.

The question, then, is whether Hansen, as a nonlawyer, has
engaged in the “practice of law,” which is defined by § 3-1001
as follows:

The “practice of law,” or “to practice law,” is the appli-
cation of legal principles and judgment with regard to the
circumstances or objectives of another entity or person
which require the knowledge, judgment, and skill of a
person trained as a lawyer. This includes, but is not lim-
ited to, the following:

(A) Giving advice or counsel to another entity or per-
son as to the legal rights of that entity or person or the
legal rights of others for compensation, direct or indirect,
where a relationship of trust or reliance exists between
the party giving such advice or counsel and the party to
whom it is given.

(B) Selection, drafting, or completion, for another
entity or person, of legal documents which affect the legal
rights of the entity or person.

(C) Representation of another entity or person in a
court, in a formal administrative adjudicative proceed-
ing or other formal dispute resolution process, or in
an administrative adjudicative proceeding in which legal
pleadings are filed or a record is established as the basis
for judicial review.

(D) Negotiation of legal rights or responsibilities on
behalf of another entity or person.

(E) Holding oneself out to another as being entitled to
practice law as defined herein.

In its petition for injunctive relief, the Commission
alleged that Hansen had engaged in the conduct described
in § 3-1001(A) and (B). The hearing master did not make a
specific finding that Hansen had given legal advice or coun-
sel to any person or entity with whom he had a relationship
of trust or reliance. Nor did he specifically find that Hansen
had selected, drafted, or completed legal documents for any
specific person. Based upon our de novo review of the record,
we find insufficient evidence to show that Hansen engaged in
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the unauthorized practice of law as defined by § 3-1001(A)
and (B). The evidence does support an inference that Hansen
sold certain forms from his Web site, including “common law
liens” and an “eviction package.” But our unauthorized prac-
tice of law rules do not prohibit “[n]Jonlawyers selling legal
forms in any format, so long as they do not advise or coun-
sel another regarding the selection, use, or legal effect of the
forms.”!% Although the evidence in this record suggests that
Hansen is counseling others regarding the use of his forms,
it is insufficient for us to conclude that he has actually done
so in Nebraska. In this regard, we note that counsel for the
Commission requested and received a continuance of the hear-
ing in order to obtain evidence identifying “clients” who had
retained Hansen, but later advised the hearing master that he
had been unable to obtain such evidence.

But the evidence in the record fully supports the finding of
the hearing master that Hansen “is and was holding himself
out as a regular attorney practitioner in the State of Nebraska.”
On his Web site and other Internet postings, Hansen identifies
himself as a “Lawyer/Counsel without the United States,” a
“‘common law’ Lawyer,” and “Legal Counsel.” When a call
is placed to his telephone number within area code 402, a
recorded message states that the caller has reached “the law
office of Paul Hansen.” We agree with the finding of the hear-
ing master that “the unsophisticated potential client, reading
. . . Hansen’s proffered literature and viewing his statements
on the internet, and corresponding with him, would believe
that . . . Hansen is licensed to practice law in Nebraska and
capable of giving sound legal advice.”

From his response to the Commission’s letter informing
him of its findings and his filings in this court, it appears that
Hansen believes that he is not subject to state law and is free
to practice law without a license so long as he does so on “land
not owned by the United States.” He is mistaken.

We adopt the findings of the hearing master that Hansen
has held himself out as a lawyer authorized to practice in
Nebraska and that he continues to do so. This constitutes the

10§ 3.1004(G).
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unauthorized practice of law under the definition set forth
in § 3-1001(E) and falls within the general prohibition of
§ 3-1003 applicable to nonlawyers such as Hansen. Although
the Commission did not specifically allege in its petition that
Hansen was engaged in the unauthorized practice of law by
holding himself out as being authorized to practice law, that
fact is implicit in its allegations that Hansen had been giv-
ing legal advice to others. And we note that despite having
an opportunity to do so, Hansen did not file exceptions to
the finding of the hearing master that he “is and was holding
himself out as a regular attorney practitioner in the State of
Nebraska,” nor did he assert that such finding was not within
the scope of this proceeding. We conclude that Hansen’s
conduct is deceptive and poses the type of risk of harm to
the public that our unauthorized practice rules are intended
to prevent.

Accordingly, by separate order entered on June 14, 2013,
Hansen is enjoined from engaging in the unauthorized prac-
tice of law in any manner, including but not limited to hold-
ing himself out to another as being entitled to practice law as
defined by § 3-1001.

INJUNCTION ISSUED.

STATE OF NEBRASKA, APPELLEE, V. SAMUEL Q. SMITH, APPELLANT.
834 N.W.2d 799
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Appeal from the District Court for Douglas County: DuANE
C. DOUGHERTY, Judge. Affirmed.
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Jon Bruning, Attorney General, and Kimberly A. Klein for
appellee.
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WRIGHT, J.
I. NATURE OF CASE
Samuel Q. Smith appeals from the district court’s denial
of his motion for postconviction relief without an evidentiary
hearing. The court determined the action was barred by Neb.
Rev. Stat. § 29-3001(4) (Cum. Supp. 2012). We affirm.

II. SCOPE OF REVIEW

[1] Statutory interpretation presents a question of law, which
we review independently of the lower court’s determination.
Watkins v. Watkins, 285 Neb. 693, 829 N.W.2d 643 (2013).

[2] A defendant requesting postconviction relief must estab-
lish the basis for such relief, and the findings of the district
court will not be disturbed unless they are clearly erroneous.
State v. Robinson, 285 Neb. 394, 827 N.W.2d 292 (2013).

III. FACTS

In April 2003, Robert Chromy chased Smith and two other
shoplifters from a gas station and tried to keep them from
leaving the scene. See State v. Smith, 13 Neb. App. 404, 693
N.W.2d 587 (2005). During this attempt, Smith shot and killed
Chromy. Smith was charged with second degree murder and
use of a deadly weapon to commit a felony. The jury con-
victed him of both counts. He was sentenced to 40 to 60 years’
imprisonment for second degree murder and 5 to 10 years’
imprisonment for use of a deadly weapon to commit a felony.
The sentences were to be served consecutively with credit for
391 days served. The Nebraska Court of Appeals affirmed
Smith’s convictions and sentences, and on April 27, 2005, this
court denied further review.
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In 2011, the Nebraska Legislature enacted L.B. 137, which
amended the Nebraska Postconviction Act, Neb. Rev. Stat.
§§ 29-3001 to 29-3004 (Reissue 2008 & Cum. Supp. 2012).
See 2011 Neb. Laws, L.B. 137, § 1. The amendment created a
1-year time limit for filing a verified motion for postconviction
relief. The 1-year period runs from the appropriate triggering
event or August 27, 2011, whichever is later. See, L.B. 137,
§ 1; § 29-3001(4) (Cum. Supp. 2012).

Smith filed the instant pro se action for postconviction
relief. He alleges that he filed the motion on August 24, 2012,
and that his motion was timely filed under the “prison delivery
rule.” The motion was file stamped by the clerk of the district
court for Douglas County, Nebraska, on August 28, 2012.
Smith claims his motion was signed and notarized on August
24, which was a Friday, and that the next mailing day available
to him was Monday, August 27. He claims the fact that his
motion was received on August 28 is evidence that he mailed
the motion on or before August 27.

The district court concluded Smith had until 1 year from
August 27, 2011, to file his motion. It noted that Nebraska
does not have a prison delivery rule. The court determined
that the motion, file stamped on August 28, 2012, was filed
outside the l-year period described in § 29-3001(4) and that
Smith’s postconviction action was barred by the limitation
period pursuant to § 29-3001(4). It denied the motion without
an evidentiary hearing, and Smith appealed. Pursuant to statu-
tory authority, we moved the case to our docket. See Neb. Rev.
Stat. § 24-1106(3) (Reissue 2008).

IV. ASSIGNMENT OF ERROR
Smith assigns, restated, that the district court erred in deny-
ing postconviction relief without an evidentiary hearing.

V. ANALYSIS
1. § 29-3001(4)
The question is whether Smith timely filed his motion
for postconviction relief. Section 29-3001(4) states, in rel-
evant part:
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A one-year period of limitation shall apply to the filing of
a verified motion for postconviction relief. The one-year
limitation period shall run from the later of:

(a) The date the judgment of conviction became final
by the conclusion of a direct appeal or the expiration of
the time for filing a direct appeal;

(e) August 27, 2011.

Smith’s convictions became final when his direct appeal
concluded with this court’s denial of his petition for further
review on April 27, 2005, several years before August 27,
2011. See § 29-3001(4)(a). Since August 27, 2011, is later than
the date Smith’s judgments of conviction became final, the
1-year period in § 29-3001(4) began to run on August 27, 2011,
and expired on August 27, 2012.

[3] Unless the context is shown to intend otherwise, the
word “year” in a Nebraska statute means a ‘“calendar year.”
See Neb. Rev. Stat. § 49-801(25) (Reissue 2010). In Licht
v. Association Servs., Inc., 236 Neb. 616, 463 N.W.2d 566
(1990), we determined that a 2-year period beginning on April
4, 1986, expired on April 4, 1988. In application, when the
period is given in terms of months or years, the last day of the
period is the appropriate anniversary of the triggering act or
event, unless that anniversary falls on a Saturday, Sunday, or
court holiday. /d.

Because the 1-year period for Smith’s postconviction motion
began to run on August 27, 2011, it expired on the 1-year anni-
versary of that date, Monday, August 27, 2012. Smith’s motion
was file stamped on August 28, 2012, 1 day after the 1-year
period expired.

2. FILING BY MAIL

(a) Prison Delivery Rule
Smith contends he filed his motion on August 24, 2012. He
asserts that the district court abused its discretion by disre-
garding the prison delivery rule set forth in Houston v. Lack,
487 U.S. 266, 108 S. Ct. 2379, 101 L. Ed. 2d 245 (1988). In
Houston, the prisoner delivered his notice of appeal to prison
authorities for mailing to the district court within the 30-day
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time period mandated by 28 U.S.C. § 2107 (1988). His notice
of appeal was not stamped “filed” by the district court until 1
day after the required filing period. The U.S. Supreme Court
held that the notice was timely filed. It concluded that a pris-
oner acting pro se “files” a notice of appeal on the date it is
delivered to prison authorities for forwarding to the clerk of
the district court. The Court noted that a pro se prisoner liti-
gant cannot travel to the courthouse, but has to rely on prison
authorities, who may have a reason to delay the filing.

The State argues Smith’s motion was filed on August 28,
2012, as shown by the filing stamp of the clerk of the district
court. It claims there is no evidence that Smith placed his
motion in the mail on August 24. It admits Smith signed the
motion on August 24 but asserts that the date the motion was
signed is not controlling. The State claims that Nebraska courts
have declined to adopt a prison delivery rule.

In State v. Parmar, 255 Neb. 356, 586 N.W.2d 279 (1998),
we rejected the prison delivery rule. After we affirmed both
his conviction for murder and the denial of his first postcon-
viction motion, LeRoy J. Parmar filed a pro se motion for
postconviction relief. The district court denied the motion.
We dismissed the appeal because Parmar had not timely
perfected it. The postconviction appeal presented the ques-
tion whether a prisoner’s pro se poverty affidavit, which was
necessary to perfect the appeal, was filed on the date it was
delivered to prison authorities for mailing rather than the date
it was received in the office of the clerk of the district court.
Because the notice of appeal and the poverty affidavit were
received in the clerk of the district court’s office more than
30 days after the rendition of the judgment, we were with-
out jurisdiction to consider the appeal. Parmar argued that
his pro se notice of appeal and poverty affidavit were timely
filed under the prison delivery rule announced in Houston v.
Lack, supra.

We distinguished Nebraska’s filing requirements in Neb.
Rev. Stat. § 25-1912 (Reissue 1995) from 28 U.S.C. § 2107
(1994). Section 25-1912 required an appeal to be filed in
the office of the clerk of the district court, and we could not

[1X3 X3

construe “‘in the office of’” to mean “‘in the hands of prison
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authorities for forwarding to the office of.”” See State v.
Parmar, 255 Neb. at 362, 586 N.W.2d at 283. To say we had
jurisdiction based on anything other than the plain words of the
statute would have been the equivalent of judicial legislation.
Id. We continue to hold that the prison delivery rule does not
apply in Nebraska.

(b) § 49-1201

Smith relies on Neb. Rev. Stat. § 49-1201 (Reissue 2010),
which provides for a presumption of mailing “if the sender
establishes by competent evidence that the report, claim, tax
return, tax valuation, equalization, or exemption protest, or tax
form, petition, appeal, or statement, or payment was deposited
in the United States mail on or before the date for filing or
paying.” Smith alleges he has provided evidence of mailing
through the signature and notarization on his motion for post-
conviction relief, which are dated August 24, 2012. He asserts
that August 24 was a Friday; that all institutional mail would
not leave the institution until the next Monday, August 27; and
that the fact that the clerk of the district court’s office received
the motion on August 28 was competent evidence he mailed
the motion on or before August 27.

Statutory interpretation presents a question of law, which
we review independently of the lower court’s determination.
Watkins v. Watkins, 285 Neb. 693, 829 N.W.2d 643 (2013).
Smith’s reliance on § 49-1201 is misplaced. This court has
not applied § 49-1201 to postconviction actions. Section
49-1201 relates to tax matters and is inapplicable in postcon-
viction actions.

Words grouped in a list should be given related meaning.
See State v. Kipf, 234 Neb. 227, 450 N.W.2d 397 (1990). The
terms “tax return,” “tax valuation,” “equalization,” “exemption
protest,” “tax form,” “petition,” “appeal,” “statement,” and
“payment” relate to tax matters. Giving the words “report” and
“claim” a related meaning excludes a motion for postconvic-
tion relief from coverage under § 49-1201. Section 49-1201
does not apply to Smith’s motion.

[4] A defendant requesting postconviction relief must
establish the basis for such relief, and the findings of the
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district court will not be disturbed unless they are clearly
erroneous. State v. Robinson, 285 Neb. 394, 827 N.W.2d 292
(2013). “The entry of filing by the clerk is the best evidence
of the date of filing and is presumed to be correct until the
contrary is shown.” State v. Hess, 261 Neb. 368, 377-78,
622 N.W.2d 891, 901 (2001). The district court’s finding
that Smith filed his motion outside the 1-year period was not
clearly erroneous.

VI. CONCLUSION
The district court did not err in denying postconviction
relief without an evidentiary hearing. We affirm the judgment
of the district court.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. JAMES L. BRANCH, APPELLANT.
834 N.W.2d 604

Filed June 14, 2013. No. S-12-1010.

1. Postconviction: Constitutional Law: Appeal and Error. In appeals from post-
conviction proceedings, an appellate court reviews de novo a determination that
the defendant failed to allege sufficient facts to demonstrate a violation of his or
her constitutional rights or that the record and files affirmatively show that the
defendant is entitled to no relief.

2. Postconviction: Constitutional Law: Judgments: Proof. An evidentiary hear-
ing on a motion for postconviction relief is required on an appropriate motion
containing factual allegations which, if proved, constitute an infringement of the
movant’s rights under the Nebraska or federal Constitution, causing the judgment
against the defendant to be void or voidable.

3. Postconviction. An evidentiary hearing is not required when a motion for post-
conviction relief alleges only conclusions of fact or law.

4. Postconviction: Constitutional Law: Judgments: Proof. If a defendant makes
sufficient allegations of a constitutional violation which would render a judg-
ment void or voidable, an evidentiary hearing on a motion for postconviction
relief may be denied only when the records and files affirmatively show that the
defendant is entitled to no relief.

Appeal from the District Court for Douglas County: W.
Mark AsHFORD, Judge. Affirmed in part, and in part reversed
and remanded for further proceedings.
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HEeavican, C.J.
INTRODUCTION

James L. Branch’s motion for postconviction relief was
denied without an evidentiary hearing. He appeals. We con-
clude that Branch is entitled to an evidentiary hearing on
his allegation regarding potential alibi evidence and accord-
ingly reverse the district court’s denial of a hearing. As to
Branch’s other allegations, however, we affirm the district
court’s judgment.

BACKGROUND

In March 2008, Branch was charged by amended informa-
tion with robbery, first degree false imprisonment, and kid-
napping. At his jury trial, Branch testified in his own behalf
that he was not present during the alleged crimes. Following
the conclusion of his trial, Branch was convicted of rob-
bery and kidnapping, and the false imprisonment charge was
dismissed. He was sentenced to 40 to 50 years’ imprison-
ment for robbery and life imprisonment for kidnapping; this
court affirmed.!

In April 2011, Branch filed a pro se motion for postconvic-
tion relief. He was appointed counsel, and an amended motion
for postconviction relief was filed. That motion alleged that
trial and appellate counsel were the same and that this counsel
was ineffective as follows:

a. Trial counsel was aware [Branch] claimed not to be
present during the incident and did not commit the crimes
charged but failed to call witnesses on [Branch’s] behalf,
such as Laqu[e]sha Martin, who would testify [Branch]

! State v. Branch, 277 Neb. 738, 764 N.W.2d 867 (2009).
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was not present during the incident and did not commit
the crimes charged;

b. Trial counsel failed to use an investigator to dis-
cover additional witnesses and/or evidence that tended
to establish that [Branch] was not present during the
incident and did not commit the crimes charged even
though [Branch] provided trial counsel with information
in this regard;

c. Trial counsel knew there were latent fingerprints
from the crime scene, but did not request for indepen-
dent scientific evaluation of any and all lifts of latent
fingerprints;

d. Trial counsel knew there was blood or suspected
blood samples, but did not request for independent scien-
tific evaluation of any and all blood or suspected blood
samples; and

e. Trial counsel failed to consult with [Branch] regard-
ing critical aspects of the case, e.g., calling or not calling
witnesses vital to the defense, theory of the defense, and
final argument.

Branch further alleged that he was prejudiced by this deficient
performance because:

a. The lack of additional defense witnesses and expert
testimony regarding the physical evidence unfairly preju-
diced the jury against [Branch] and his theory of defense;

b. Consultation with [Branch] regarding potential
defense witnesses, expert testimony, and trial strategy
would have resulted in a stronger defense at trial and
would have produced a different result at trial; and

c. There is a reasonable probability that but for trial
counsel’s deficient performance the results of the trial
would have been different.

The district court denied Branch’s motion without an evi-
dentiary hearing. Branch appeals.

ASSIGNMENT OF ERROR
Branch assigns that the district court erred in failing to
grant an evidentiary hearing on his motion for postconvic-
tion relief.
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STANDARD OF REVIEW
[1] In appeals from postconviction proceedings, an appel-
late court reviews de novo a determination that the defendant
failed to allege sufficient facts to demonstrate a violation of his
or her constitutional rights or that the record and files affirma-
tively show that the defendant is entitled to no relief.?

ANALYSIS

[2-4] In his sole assignment of error, Branch asserts that
the district court erred in failing to grant him an evidentiary
hearing. An evidentiary hearing on a motion for postconvic-
tion relief is required on an appropriate motion containing
factual allegations which, if proved, constitute an infringe-
ment of the movant’s rights under the Nebraska or federal
Constitution, causing the judgment against the defendant to
be void or voidable.? An evidentiary hearing is not required
when the motion alleges only conclusions of fact or law.* If
the defendant makes sufficient allegations of a constitutional
violation which would render the judgment void or voidable,
an evidentiary hearing may be denied only when the records
and files affirmatively show that the defendant is entitled to
no relief.’

Alibi Testimony.

We turn first to Branch’s argument that the district court
erred in failing to grant an evidentiary hearing on his allegation
that his trial counsel was ineffective for failing to present alibi
evidence in the form of Laquesha Martin’s testimony.

As is set forth above, Branch alleged that trial counsel was
aware of Branch’s alibi defense and further alleged that Martin
would testify that Branch was not present during the inci-
dent and did not commit the crimes charged. Standing alone,
these allegations are insufficient to support the granting of an

2 State v. Edwards, 284 Neb. 382, 821 N.W.2d 680 (2012).
3 State v. Poe, 284 Neb. 750, 822 N.W.2d 831 (2012).

Y 1d.

S 1d.
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evidentiary hearing, because they do not specifically allege that
Martin would provide an alibi for Branch.

Given the restrictions of the Nebraska Postconviction Act,’
those seeking postconviction relief ought to plead any and all
allegations with as much detail as possible in order to avoid the
dismissal of their motion without an evidentiary hearing. But
in this case, an otherwise vague allegation is made sufficiently
clear upon review of the record.

At trial, Branch testified in his own behalf. In that testi-
mony, Branch stated that on the date of the robbery, he was
asleep until just prior to either 11 a.m. or 2 p.m., at which
time he picked up Martin from work. Branch explained that
he was uncertain about the time because Martin had been
working a lot of overtime and he was unsure about whether
she worked overtime on that day. In any event, Branch testi-
fied that after he picked Martin up, he and Martin drove to
the home of a friend of Branch’s who was keeping Branch’s
dog. Branch estimated that they were gone about 1'2 hours
before returning to the apartment they shared. Upon returning
to their apartment, the two met with Paul Miller. Miller had in
his possession a credit card, and he asked Branch if he would
go around town with Miller and fill up gas tanks. We note that
this timeline, while vague, is not obviously inconsistent with
the victim’s testimony regarding the robbery, which is also
somewhat vague.

When the allegations regarding Martin’s proposed testimony
are considered in conjunction with Branch’s trial testimony,
they are sufficient to warrant the granting of an evidentiary
hearing. The allegations in Branch’s motion state that Martin
would testify that Branch was not present during the incident
and did not commit the crimes charged. And Branch testi-
fied that he was with Martin. A logical reading of both sug-
gests that Martin would testify that Branch was not present
and did not commit the crimes charged because he was with
Martin. As such, Branch is entitled to an evidentiary hearing
on this allegation.

® Neb. Rev. Stat. § 29-3001 et seq. (Reissue 2008 & Cum. Supp. 2012).
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Remaining Allegations.

Branch also alleges that his counsel was ineffective for fail-
ing to use an investigator to discover additional witnesses, for
failing to consult with Branch on critical aspects of the case,
and for failing to order independent testing of fingerprint and
blood evidence.

While Branch is entitled to an evidentiary hearing on the
question of the ineffectiveness of his trial counsel with regard
to a potential alibi witness, the remainder of his allegations
are merely conclusory and insufficient to warrant postconvic-
tion relief. Branch fails to allege what other witnesses might
be called or what their testimony might be. In addition, he
fails to allege what specifically would have been different
about these “critical aspects of the case” if only he had been
consulted by trial counsel. And Branch fails to set forth any
prejudice that would result from independent analyses of fin-
gerprint and blood evidence when nothing at trial suggested
that this evidence in any way implicated Branch, and where
there were other perpetrators of the crimes in addition to
Branch. Thus, Branch is not entitled to an evidentiary hearing
on these allegations.

CONCLUSION
We reverse the district court’s denial of Branch’s request for
an evidentiary hearing regarding trial counsel’s alleged inef-
fectiveness in failing to present Martin’s alibi testimony. We
otherwise affirm the denial of Branch’s request. The judgment
of the district court is affirmed in part and in part reversed, and
the cause remanded for further proceedings.
AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
ConnoLLy and MILLER-LERMAN, JJ., participating on briefs.
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Postconviction: Constitutional Law: Appeal and Error. In appeals from post-
conviction proceedings, an appellate court reviews de novo a determination that
the defendant failed to allege sufficient facts to demonstrate a violation of his or
her constitutional rights or that the record and files affirmatively show that the
defendant is entitled to no relief.

Postconviction: Appeal and Error. Whether a claim raised in a postconviction
proceeding is procedurally barred is a question of law.

Judgments: Appeal and Error. When reviewing questions of law, an appellate
court resolves the questions independently of the lower court’s conclusion.
Postconviction. Postconviction proceedings are not a tool whereby a defendant
can continue to bring successive motions for relief.

____ . The need for finality in the criminal process requires that a defendant bring
all claims for relief at the first opportunity.

Postconviction: Appeal and Error. An appellate court will not entertain a suc-
cessive motion for postconviction relief unless the motion affirmatively shows
on its face that the basis relied upon for relief was not available at the time the
movant filed the prior motion.

Postconviction. The Nebraska Postconviction Act, Neb. Rev. Stat. § 29-3001 et
seq. (Reissue 2008 & Cum. Supp. 2012), provides that postconviction relief is
available to a prisoner in custody under sentence who seeks to be released on the
ground that there was a denial or infringement of his constitutional rights such
that the judgment was void or voidable.

Postconviction: Constitutional Law: Proof. In a motion for postconviction
relief, the defendant must allege facts which, if proved, constitute a denial or
violation of his or her rights under the U.S. or Nebraska Constitution, causing the
Judgment agalnst the defendant to be void or voidable.

: ____.Acourt must grant an evidentiary hearing to resolve the claims
in a postconviction motion when the motion contains factual allegations which, if
proved, constitute an infringement of the defendant’s rights under the Nebraska
or federal Constitution.

Postconviction: Proof. If a postconviction motion alleges only conclusions of
fact or law, or if the records and files in the case affirmatively show that the
defendant is entitled to no relief, the court is not required to grant an eviden-
tiary hearing.

Postconviction: Motions for New Trial: Time: Evidence. A motion for postcon-
viction relief cannot be used to obtain, outside of the 3-year time limitation under
Neb. Rev. Stat. § 29-2103 (Reissue 2008), what is essentially a new trial based
on newly discovered evidence.

Postconviction: Right to Counsel. Under the Nebraska Postconviction Act, it is
within the discretion of the trial court as to whether to appoint counsel to repre-
sent the defendant.
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13. Postconviction: Justiciable Issues: Right to Counsel: Appeal and Error.
When the defendant’s petition presents a justiciable issue to the district court for
postconviction determination, an indigent defendant is entitled to the appointment
of counsel. Where the assigned errors in the postconviction petition before the
district court are either procedurally barred or without merit, establishing that the
postconviction proceeding contained no justiciable issue of law or fact, it is not
an abuse of discretion to fail to appoint counsel for an indigent defendant.

Appeal from the District Court for Madison County: JAMES
G. KusBg, Judge. Affirmed.

Melissa A. Wentling, Madison County Public Defender, and
Kyle Melia for appellant.

Jon Bruning, Attorney General, and James D. Smith for
appellee.

WRIGHT, CoNNOLLY, STEPHAN, McCormaAck, and CASSEL, JJ.,
and Irwin, Judge.

STEPHAN, J.

David C. Phelps appeals from an order finding his motion
for postconviction relief should be denied without an eviden-
tiary hearing. Because we conclude that Phelps’ motion failed
to allege sufficient facts which, if proved, would entitle him
to postconviction relief, we affirm the judgment of the dis-
trict court.

BACKGROUND

Phelps was convicted of kidnapping in the 1987 disappear-
ance of 9-year-old Jill Cutshall, and he was sentenced to life
imprisonment. We affirmed his conviction and sentence in
1992." In 2012, Phelps filed the underlying motion for post-
conviction relief in the district court for Madison County.
The motion alleged that he had just recently learned of the
existence of newly discovered evidence in the form of a diary.
Phelps alleged that the diary had “disturbingly graphic detail
of the abduction, rape, and murder of four women at [a] farm
near Chambers, Nebraska,” and that Cutshall was one of the

I State v. Phelps, 241 Neb. 707, 490 N.W.2d 676 (1992).
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four victims. Phelps alleged that the diary was in the posses-
sion of the Valley County Attorney or the Nebraska Attorney
General and that it was “only given to authorities” around
March 7.

The district court denied postconviction relief. It reasoned
that Phelps had not alleged any facts related to the abduction,
rape, or murder of Cutshall and that thus, it was not neces-
sary to conduct an evidentiary hearing. The court also found
that to the extent Phelps’ motion sought a new trial, it was
improper because it was filed more than 3 years after the
verdict.? In addition, the court found that the postconviction
motion was procedurally barred by Phelps’ two previous post-
conviction requests, which were both denied. Phelps filed this
timely appeal.

ASSIGNMENTS OF ERROR
Phelps assigns as error the district court’s determination
that his postconviction motion was procedurally barred and
that it did not contain sufficiently specific factual allegations
to require an evidentiary hearing. He also assigns that the dis-
trict court abused its discretion in denying his request for the
appointment of postconviction counsel.

STANDARD OF REVIEW

[1] In appeals from postconviction proceedings, an appellate
court reviews de novo a determination that the defendant failed
to allege sufficient facts to demonstrate a violation of his or her
constitutional rights or that the record and files affirmatively
show that the defendant is entitled to no relief.?

[2,3] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law.* When reviewing
questions of law, an appellate court resolves the questions inde-
pendently of the lower court’s conclusion.’

2 Neb. Rev. Stat. §§ 29-2101(5) and 29-2103(4) (Reissue 2008).
3 State v. Edwards, 284 Neb. 382, 821 N.W.2d 680 (2012).

4 State v. Watkins, 284 Neb. 742, 825 N.W.2d 403 (2012); State v. Yos-
Chiguil, 281 Neb. 618, 798 N.W.2d 832 (2011).

S 1d.
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ANALYSIS

PROCEDURAL BAR

The first question before us is whether this postconviction
proceeding is procedurally barred. In 2009, Phelps filed his
first motion for postconviction relief. In 2010, the motion was
denied without an evidentiary hearing. In 2011, Phelps filed a
petition to vacate and set aside his sentence. The district court
treated this petition as a second motion for postconviction
relief and again denied relief without conducting an eviden-
tiary hearing.

[4-6] Postconviction proceedings are not a tool whereby
a defendant can continue to bring successive motions for
relief.® The need for finality in the criminal process requires
that a defendant bring all claims for relief at the first oppor-
tunity.” Thus, an appellate court will not entertain a suc-
cessive motion for postconviction relief unless the motion
affirmatively shows on its face that the basis relied upon
for relief was not available at the time the movant filed the
prior motion.?

Phelps filed the postconviction motion at issue on August
9, 2012. In it, he alleged that he is entitled to relief based on
a diary that was first given to authorities in March. Because
Phelps’ motion affirmatively shows on its face that the ground
for relief could not have been asserted at the time of the prior
postconviction proceedings, the current proceeding is not pro-
cedurally barred. The district court erred in finding it was.

SUFFICIENCY OF ALLEGATIONS
[7,8] The next question is whether Phelps alleged sufficient
facts to entitle him to an evidentiary hearing on his postcon-
viction motion. The Nebraska Postconviction Act, Neb. Rev.
Stat. § 29-3001 et seq. (Reissue 2008 & Cum. Supp. 2012),
provides that postconviction relief is available to a prisoner

® Hall v. State, 264 Neb. 151, 646 N.W.2d 572 (2002); State v. Ryan, 257
Neb. 635, 601 N.W.2d 473 (1999).

7 State v. Watkins, supra note 4; State v. Lotter, 278 Neb. 466, 771 N.W.2d
551 (2009).

8 State v. Watkins, supra note 4.
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in custody under sentence who seeks to be released on the
ground that there was a denial or infringement of his consti-
tutional rights such that the judgment was void or voidable.’
Thus, in a motion for postconviction relief, the defendant
must allege facts which, if proved, constitute a denial or
violation of his or her rights under the U.S. or Nebraska
Constitution, causing the judgment against the defendant to
be void or voidable.'

[9,10] A court must grant an evidentiary hearing to resolve
the claims in a postconviction motion when the motion
contains factual allegations which, if proved, constitute an
infringement of the defendant’s rights under the Nebraska
or federal Constitution.!! If a postconviction motion alleges
only conclusions of fact or law, or if the records and files
in the case affirmatively show that the defendant is entitled
to no relief, the court is not required to grant an eviden-
tiary hearing."?

[11] Phelps alleged no factual basis on which a court could
conclude that his judgment of conviction was void or void-
able because of a violation of his constitutional rights at trial
or in the prosecution of his case. His allegations focus solely
upon the diary, which he characterizes as “newly discovered
evidence.” Phelps alleges that because the time period for
filing a motion for new trial based on newly discovered evi-
dence has elapsed, his only means of bringing the diary to the
court’s attention is through a motion for postconviction relief.
He is only partially correct. It is true that under § 29-2103, a
motion for new trial based upon newly discovered evidence in
a criminal case cannot be filed more than 3 years after the date
of the verdict. But we have held that a motion for postconvic-
tion relief cannot be used to obtain, outside of the 3-year time
limitation under § 29-2103, what is essentially a new trial

% State v. Molina, 279 Neb. 405, 778 N.W.2d 713 (2010); State v. York, 278
Neb. 306, 770 N.W.2d 614 (2009).

10" State v. Gunther, 278 Neb. 173, 768 N.W.2d 453 (2009); State v. Jim, 275
Neb. 481, 747 N.W.2d 410 (2008).

' State v. Watkins, supra note 4.
2 1d.
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based on newly discovered evidence.” Therefore, postcon-
viction is not a viable remedy for Phelps’ newly discovered
evidence claim.

We have acknowledged the possibility that a postconvic-
tion motion asserting a persuasive claim of actual innocence
might allege a constitutional violation, in that such a claim
could arguably amount to a violation of a movant’s procedural
or substantive due process rights.'* However, in order to even
trigger a court’s consideration of whether continued incarcera-
tion could give rise to a constitutional claim that can be raised
in a postconviction motion, there must be “[a] strong demon-
stration of actual innocence” “because after a fair trial and con-
viction, a defendant’s presumption of innocence disappears.”!?
Indeed, the U.S. Supreme Court has held that the threshold is
“extraordinarily high.”'¢

In Herrera v. Collins,"” the Court concluded that this thresh-
old was not met by affidavits stating that another person had
committed the crime. The affidavits, which were made years
after the conviction, contained hearsay and inconsistencies.
Considering the affidavits in light of the evidence of the
defendant’s guilt at trial, the Court concluded that “this show-
ing of innocence falls far short of that which would have to be
made in order to trigger the sort of constitutional claim which
we have assumed, arguendo, to exist.”!8

We concluded that the threshold showing of actual inno-
cence had not been met in State v. Lotter." In that case, the
defendant sought postconviction relief based upon an affidavit
from a trial witness which was signed 14 years after the crime.

13 State v. Lotter, supra note 7. See, also, State v. El-Tabech, 259 Neb. 509,
610 N.W.2d 737 (2000).

4 See, State v. Edwards, supra note 3. State v. Lotter, supra note 7. See, also,
State v. El-Tabech, supra note 13 (Gerrard, J., concurring).

15 State v. Edwards, supra note 3,284 Neb. at 401, 821 N.W.2d at 698.

16 Herrera v. Collins, 506 U.S. 390, 417, 113 S. Ct. 853, 122 L. Ed. 2d 203
(1993).

7 1d.
¥ 1d., 506 U.S. at 418-19.

19 State v. Lotter, supra note 7.
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In the affidavit, the witness recanted his trial testimony and
claimed that he, and not the defendant, had fired the fatal shots
in three murders. The witness had also been convicted of the
murders and was serving life sentences. We concluded that the
alleged recantation, when viewed in the context of the evidence
at trial, did not constitute a showing of actual innocence suf-
ficient to warrant an evidentiary hearing.

We reach the same conclusion here. Like the defendants in
Herrera and Lotter, Phelps does not come before the court in
this postconviction case “as one who is ‘innocent,” but, on the
contrary, as one who has been convicted by due process of
law.”® Phelps’ postconviction claim that he was “wrongfully
convicted” is based entirely upon the unsworn diary, which he
alleges “will result in [his] exoneration.” Like the affidavits
in Herrera and Lotter, the diary surfaced many years after the
crime and resulting conviction. Phelps has not alleged any per-
sonal knowledge of the actual content of the diary or explained
in any detail how its contents would necessarily exonerate him
of the crime. His allegations are speculative and conclusory.
When viewed in light of the trial evidence, as summarized in
our opinion on direct appeal, Phelps’ allegations fall far short
of the “extraordinarily high” threshold showing of actual inno-
cence which he would be required to make before a court could
even consider whether his continued incarceration would give
rise to a constitutional claim. The district court did not err in
concluding that Phelps did not allege facts sufficient to neces-
sitate an evidentiary hearing.

APPOINTMENT OF COUNSEL

[12,13] Phelps also claims that the district court abused its
discretion in denying his request for the appointment of coun-
sel. Under the Nebraska Postconviction Act, it is within the
discretion of the trial court as to whether to appoint counsel
to represent the defendant.?’ When the defendant’s petition
presents a justiciable issue to the district court for postcon-
viction determination, an indigent defendant is entitled to the

2 Herrera v. Collins, supra note 16, 506 U.S. at 399-400.
21 State v. Yos-Chiguil, supra note 4.
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appointment of counsel.”> Where the assigned errors in the
postconviction petition before the district court are either pro-
cedurally barred or without merit, establishing that the post-
conviction proceeding contained no justiciable issue of law or
fact, it is not an abuse of discretion to fail to appoint counsel
for an indigent defendant.”

As we have noted, Phelps has not alleged facts sufficient
to entitle him to an evidentiary hearing on his postconviction
claim, and thus has raised no justiciable issue of law or fact.
The district court did not abuse its discretion in declining to
appoint counsel.

CONCLUSION
For the reasons discussed, we affirm the judgment of the
district court.
AFFIRMED.
MILLER-LERMAN, J., participating on briefs.
Heavican, C.J., not participating.

2 qd.
B Id.

TimoTHY E. FITZGERALD, APPELLEE AND CROSS-APPELLANT, V.
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1. Jurisdiction. The question of jurisdiction is a question of law.

2. Default Judgments: Motions to Vacate: Appeal and Error. In reviewing a trial
court’s action in vacating or refusing to vacate a default judgment, an appellate
court will uphold and affirm the trial court’s action in the absence of an abuse
of discretion.

3. Modification of Decree: Child Custody: Final Orders: Appeal and Error.
Ordinarily, an order modifying a dissolution decree to grant a permanent change
of child custody would be final and appealable as an order affecting a substantial
right made during a special proceeding.



11.

12.

13.

FITZGERALD v. FITZGERALD 97
Cite as 286 Neb. 96

Jurisdiction: Notice: Fees: Time: Appeal and Error. An appellate court gener-
ally does not acquire jurisdiction of an appeal unless a notice of appeal is filed
and the docket fee is paid within 30 days of the final order.

Motions for New Trial: Time: Appeal and Error. An untimely motion for new
trial is ineffectual, does not toll the time for perfection of an appeal, and does not
extend or suspend the time limit for filing a notice of appeal.

Pleadings: Judgments: Time: Appeal and Error. In cases involving a motion
to alter or amend the judgment, a critical factor is whether the motion was filed
within 10 days of the final order, because a timely motion tolls the time for filing
a notice of appeal.

Appeal and Error. The proper filing of an appeal shall vest in an appellee the
right to a cross-appeal against any other party to the appeal.

Rules of the Supreme Court: Appeal and Error. A cross-appeal need only be
asserted in the appellee’s brief as provided by Neb. Ct. R. App. P. § 2-109(D)(4)
(rev. 2012).

Jurisdiction: Time: Appeal and Error. Timeliness of an appeal is a jurisdic-
tional necessity and may be raised by an appellate court sua sponte.
Legislature: Courts: Time: Appeal and Error. When the Legislature fixes the
time for taking an appeal, the courts have no power to extend the time directly
or indirectly.

Final Orders: Time: Appeal and Error. Where the time for appeal from a final
order has expired without any appeal having been taken and thereafter a timely
appeal is taken from a second final order in the same proceeding, a party to the
timely appeal cannot use a cross-appeal to seek review of the first order.
Courts: Jurisdiction. In civil cases, a court of general jurisdiction has inherent
power to vacate or modify its own judgment at any time during the term in which
the court issued it.

Judges: Words and Phrases. A judicial abuse of discretion exists when the rea-
sons or rulings of a trial judge are clearly untenable, unfairly depriving a litigant
of a substantial right and denying just results in matters submitted for disposition.
Divorce: Modification of Decree: Child Custody: Child Support. Modification
of child custody and support in a dissolution action is made pursuant to Neb. Rev.
Stat. § 42-364 (Cum. Supp. 2012) and is therefore a special proceeding.

Appeal from the District Court for Thayer County: Vicky L.

Jonnson, Judge. Affirmed.

Nancy S. Johnson, of Conway, Pauley & Johnson, P.C., for

appellant.

Scott D. Grafton, of Svehla, Thomas, Rauert & Grafton,

P.C., for appellee.
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CASSEL, J.
INTRODUCTION

After the parties’ marriage had been dissolved, Camille M.
Fitzgerald, now known as Camille M. Fangmeier (Fangmeier),
sought a modification of child custody and related matters.
Timothy E. Fitzgerald was personally served, but he defaulted.
The district court first entered a default modification order.
On Fitzgerald’s motion, the court entered a second order that
vacated the first order. In this appeal, Fangmeier challenges the
second order as an abuse of discretion. Fitzgerald cross-appeals
but addresses only the first order. We initially decide that
because the first order was a final order from which no appeal
was timely perfected, Fitzgerald cannot use his cross-appeal to
attack it. Next, we reject the argument that precedent forbids
a court from promptly vacating a default modification order
for failure to comply with an approved local district court rule
requiring notice of the motion for default. Thus, we dismiss
Fitzgerald’s cross-appeal and affirm the district court’s order
vacating the first order.

BACKGROUND

Fitzgerald and Fangmeier were divorced in 2007. The
divorce decree awarded joint legal custody of the parties’
minor child but ordered that Fangmeier would have primary
physical custody. Fitzgerald was ordered to pay child support.

In December 2011, Fangmeier filed a complaint for modi-
fication of the divorce decree, seeking sole physical and legal
custody of the child, unspecified changes in child support
and visitation, and attorney fees and general equitable relief.
Fitzgerald was personally served with a summons and a copy
of the complaint.

After Fitzgerald failed to file an answer, Fangmeier moved
for default judgment. She did not mail a copy of the motion
or the related notice of the hearing to Fitzgerald or otherwise
provide him with any notice of the hearing. He did not appear
at the default judgment hearing, which was held on June
29,2012.

On the day of the default hearing, the district court entered
the first order. It modified the divorce decree as Fangmeier had
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requested at the hearing. The first order gave Fangmeier sole
physical and legal custody of the child; altered Fitzgerald’s
support obligation; adopted Fangmeier’s proposed parenting
plan; allocated expenses of daycare, extracurricular activities,
and unreimbursed health care; assigned the child’s income
tax exemption to Fangmeier; and ordered Fitzgerald to pay
Fangmeier’s attorney fees.

Thirteen days after entry of the first order, Fitzgerald filed
a motion for new trial, to alter or amend the first order, or to
vacate it based on the absence of any notice of the default
hearing. The district court conducted a hearing on Fitzgerald’s
motion and took the matter under advisement.

The district court’s second order was entered on October
19, 2012. The second order overruled Fitzgerald’s motions
for new trial and to alter or amend as untimely but granted
Fitzgerald’s motion to vacate the first order. The court agreed
with Fitzgerald that the first order should be vacated because
Fangmeier failed to provide notice as required by the rules
of the district court for the First Judicial District. The court
relied upon the reasoning of Cruz-Morales v. Swift Beef Co.,!
our decision in a workers’ compensation appeal that upheld
a Workers’ Compensation Court rule requiring notice of a
default hearing.

Fangmeier timely appealed from the second order. Fitzgerald
filed a cross-appeal, but in it, he addressed only the first order.
Pursuant to statutory authority, we moved the case to our
docket.? Fangmeier moved to dismiss Fitzgerald’s cross-appeal
as untimely. We reserved ruling on Fangmeier’s motion until
plenary submission of the appeal. Upon completion of oral
argument, the appeal was submitted.?

ASSIGNMENTS OF ERROR
Fangmeier’s appeal assigns, restated, that the district court’s
second order—granting Fitzgerald’s motion to vacate the first
order—was an abuse of the court’s discretion. Fitzgerald’s

' Cruz-Morales v. Swift Beef Co., 275 Neb. 407, 746 N.W.2d 698 (2008).
2 Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
3 See Neb. Ct. R. App. P. § 2-111 (rev. 2008).
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cross-appeal assigns, restated, that the court abused its discre-
tion in the first order, which found a material change of cir-
cumstances warranting modification of the decree as to child
custody, visitation, and support, and allocation of the child’s
income tax exemption.

STANDARD OF REVIEW

[1] The question of jurisdiction is a question of law.*

[2] In reviewing a trial court’s action in vacating or refusing
to vacate a default judgment, an appellate court will uphold
and affirm the trial court’s action in the absence of an abuse
of discretion.’

ANALYSIS

JURISDICTION OF CROSS-APPEAL

We first address Fangmeier’s motion to dismiss Fitzgerald’s
cross-appeal for lack of jurisdiction. She argues that no
appeal was filed within 30 days after the first order and that
Fitzgerald’s cross-appeal in the instant appeal cannot be used
for the purpose of attacking the first order. We agree.

[3.4] The first order was final and appealable, but no appeal
was timely perfected. Ordinarily, an order modifying a dissolu-
tion decree to grant a permanent change of child custody would
be final and appealable as an order affecting a substantial right
made during a special proceeding.® The first order changed
the child’s custody, and thus, the first order was clearly a
final, appealable order. But no appeal was filed by either party
within 30 days after the entry of the first order. This court
generally does not acquire jurisdiction of an appeal unless a
notice of appeal is filed and the docket fee is paid within 30
days of the final order.” As to the first order, neither party filed
a notice of appeal or deposited a docket fee. Once the time for
appeal expired without any appeal having been perfected, the

* Butler County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267
(2013).

5 First Nat. Bank of York v. Critel, 251 Neb. 128, 555 N.W.2d 773 (1996).
® McCaul v. McCaul, 17 Neb. App. 801, 771 N.W.2d 222 (2009).
7 State v. Dallmann, 260 Neb. 937, 621 N.W.2d 86 (2000).
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first order ceased to be subject to appeal. Of course, it was still
subject to the district court’s jurisdiction to vacate or modify
its own orders.?

[5,6] Fitzgerald’s motions for new trial and to alter or amend
the judgment were untimely and, thus, failed to terminate the
running of the time for appeal from the first order. An untimely
motion for new trial is ineffectual, does not toll the time for
perfection of an appeal, and does not extend or suspend the
time limit for filing a notice of appeal.’ Similarly, in cases
involving a motion to alter or amend the judgment, a critical
factor is whether the motion was filed within 10 days of the
final order, because a timely motion tolls the time for filing a
notice of appeal.'® Because Fitzgerald’s motions for new trial
and to alter or amend the judgment were filed outside of the
10-day time limit, neither motion affected the running of the
appeal time on the first order. The appeal time expired before
any appeal was taken.

[7,8] Fangmeier’s timely appeal from the second order
vested Fitzgerald with the right to cross-appeal. The proper
filing of an appeal shall vest in an appellee the right to a
cross-appeal against any other party to the appeal.!! Thus,
Fangmeier’s appeal from the second order vested in Fitzgerald
the right of cross-appeal from that order. The cross-appeal need
only be asserted in the appellee’s brief as provided by Neb. Ct.
R. App. P. § 2-109(D)(4) (rev. 2012)."> He purported to exer-
cise this right.

[9-11] But Fitzgerald’s cross-appeal assigned no error
regarding the second order; instead, he attempted to attack the
first order. Timeliness of an appeal is a jurisdictional necessity
and may be raised by an appellate court sua sponte.” Once

8 See Molczyk v. Molczyk, 285 Neb. 96, 825 N.W.2d 435 (2013).
® Manske v. Manske, 246 Neb. 314, 518 N.W.2d 144 (1994).

10 See Allied Mut. Ins. Co. v. City of Lincoln, 269 Neb. 631, 694 N.W.2d 832
(2005).

1 Neb. Ct. R. App. P. § 2-101(E) (rev. 2010).
2 1d.

3 Manske v. Manske, supra note 9.
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the 30-day period ran and neither party filed a timely appeal
from the first order, it was no longer possible to invoke this
court’s jurisdiction of an appeal regarding that order. When the
Legislature fixes the time for taking an appeal, the courts have
no power to extend the time directly or indirectly.'"* Although
we can find no instance where a party has attempted to use a
cross-appeal in this manner, our jurisprudence clearly dictates
that Fitzgerald cannot do so. Thus, we hold that where the time
for appeal from a final order has expired without any appeal
having been taken and thereafter a timely appeal is taken from
a second final order in the same proceeding, a party to the
timely appeal cannot use a cross-appeal to seek review of the
first order.

Because there are no issues raised in Fitzgerald’s cross-
appeal over which we have jurisdiction, we must dismiss his
cross-appeal. We therefore sustain Fangmeier’s motion.

MOoTION TO VACATE DEFAULT
MobiFICATION ORDER

[12,13] In civil cases, a court of general jurisdiction has
inherent power to vacate or modify its own judgment at any
time during the term in which the court issued it."> Fangmeier
does not contest the district court’s power to vacate the first
order, but, rather, argues that the court abused its discretion
in doing so. Clearly, the district court had the power to vacate
the first order, and as we have already recited, we review the
court’s order doing so for an abuse of discretion. A judicial
abuse of discretion exists when the reasons or rulings of a trial
judge are clearly untenable, unfairly depriving a litigant of a
substantial right and denying just results in matters submitted
for disposition.'

The district court based its decision to vacate the first
order upon the local rules of the district court for the First
Judicial District. Rule 1-9 defines a “motion” as including

14 State v. Marshall, 253 Neb. 676, 573 N.W.2d 406 (1998).
S Molczyk v. Molczyk, supra note 8.
1 Turbines Ltd. v. Transupport, Inc., 285 Neb. 129, 825 N.W.2d 767 (2013).
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“applications, special appearances, and all requests for an order
from the Court.”!” The rule then requires that all motions be
filed “not less than ten (10) working days prior to the hearing”
and that at the time of filing of the motion, “the moving party
shall obtain a date for hearing . . . and provide notice to the
opposing party.”'® The court reasoned that motions for default
were not excepted from the definition of “motion” and that
thus, the rule required that Fangmeier give notice of the hear-
ing to Fitzgerald.

Fangmeier concedes that she failed to comply with the
notice requirement of rule 1-9, but advances two broad argu-
ments. First, she argues that the rule is contrary to Nebraska
common law. Second, she argues that rule 1-9 is inconsistent
with certain statutes and court rules. We now turn to the prec-
edent she cites in support of her first argument.

Fangmeier cites an 1894 decision of this court, which states
that there is “no statutory provision requiring a plaintiff to give
notice of an application for a default and judgment.”” But that
case involved only a monetary judgment and was premised
upon the absence of any statute requiring notice of an appeal
from a judgment of a justice of the peace—a type of court long
abolished in Nebraska government.” In the case before us, the
interests of a minor child are at stake. The district court was
empowered to protect the interests of the minor child in this
dissolution proceeding.?!

Fangmeier relies heavily on this court’s decision in Tejral
v. Tejral,* in which this court reversed an order vacating a
default decree of dissolution involving child custody. But this
court specifically noted in 7ejral that “[n]either those statutes
nor the applicable court rules of the Eleventh Judicial District
of Nebraska required notice of the final hearing to be given”

17 Rules of Dist. Ct. of First Jud. Dist. 1-9 (rev. 2005).
8 Id. (emphasis supplied).

19 McBrien v. Riley, 38 Neb. 561, 564, 57 N.W. 385, 386 (1894).

20 See 1969 Neb. Laws, ch. 419, § 1, p. 1434,

2l See Peterson v. Peterson, 224 Neb. 557, 399 N.W.2d 792 (1987).

2 Tejral v. Tejral, 220 Neb. 264, 369 N.W.2d 359 (1985).
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where the respondent was in default.”® In the case before us,
a rule of the district court for the First Judicial District of
Nebraska does require such notice. Thus, the Tejral holding
applies only where there is no local court rule requiring notice
to be given.

Fangmeier also relies on other cases which directly or indi-
rectly follow Tejral. Joyce v. Joyce** directly cited Tejral and
addressed only an argument that due process was violated,
making no reference to any local court rule. Similarly, Starr
v. King® quoted that portion of the Joyce decision expressly
relying on Tejral. Fangmeier also relies on our more recent
decision in State on behalf of A.E. v. Buckhalter* which
cited the Tejral holding. But in Buckhalter, actual notice
of the default hearing was given 11 days prior to the hear-
ing by regular U.S. mail to the defendant’s Mississippi,
Pennsylvania, and New Jersey addresses. The district court
refused to vacate the default judgment, and this court upheld
that decision. Indeed, in Buckhalter, this court had little dif-
ficulty in rejecting the defendant’s argument in light of the
notice that was given.

Fangmeier also relies on this court’s observation in Starr?’
that local court rules do not supersede the common law of this
state. However, in Starr, this court made the observation at a
time when local court rules were not approved and published
by the Nebraska Supreme Court. That situation has changed.
Since September 1, 1995, this court’s rules have permitted
district courts to propose local rules which become effective
on approval by this court and publication in the Nebraska
Advance Sheets.?® Thus, local court rules have a different sta-
tus than they did at the time of the Starr decision.

2 Id. at 267, 369 N.W.2d at 361 (emphasis supplied).
2 Joyce v. Joyce, 229 Neb. 831, 429 N.W.2d 355 (1988).
3 Starr v. King, 234 Neb. 339, 451 N.W.2d 82 (1990).

% State on behalf of A.E. v. Buckhalter, 273 Neb. 443, 730 N.W.2d 340
(2007).

2" Starr v. King, supra note 25.
2 See Neb. Ct. R. § 6-1501.
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We turn to Fangmeier’s second broad argument—that rule
1-9 is inconsistent with certain statutes and court rules. We are
not persuaded that any conflict exists.

[14] First, Fangmeier cites Neb. Rev. Stat. § 25-1308
(Reissue 2008), which governs the procedure for a default judg-
ment in a civil action.” But modification of child custody and
support in a dissolution action is made pursuant to Neb. Rev.
Stat. § 42-364 (Cum. Supp. 2012) and is therefore a special
proceeding.*® Indeed, in Tejral,’! upon which Fangmeier relies,
this court focused upon Neb. Rev. Stat. § 42-355 (Reissue
1984) and not upon § 25-1308. Thus, Fangmeier’s reliance on
§ 25-1308 is misplaced.

Second, Fangmeier argues that rule 1-9 is inconsistent with
Neb. Ct. R. Pldg. § 6-1105(a) (rev. 2011), which states, in
pertinent part: “No service need be made on parties in default
for failure to appear except that pleadings asserting new or
additional claims for relief against them shall be served upon
them in the manner provided for service of a summons.”
(Emphasis supplied.) We reject this argument for three rea-
sons. First, we note that rule 1-9 merely requires “notice,”
which can be satisfied with something less than “service.”
For example, a telephone call to Fitzgerald or his counsel
would have complied with the literal requirement of rule 1-9.
Second, as we have already explained, local district court
rules are now approved and published by this court and, thus,
have a different status than at the time of our earlier deci-
sions. Third, a notice requirement can easily be satisfied in a
modification proceeding by a simple mailing of notice to the
address that a parent is required to maintain on file with the
clerk of the district court.* Thus, in a modification proceed-
ing, the local rule’s notice requirement would not “paralyze

2 See Neb. Rev. Stat. § 25-101 (Reissue 2008).

30 See, State ex rel. Reitz v. Ringer, 244 Neb. 976, 510 N.W.2d 294 (1994),
overruled on other grounds, Cross v. Perreten, 257 Neb. 776, 600 N.W.2d
780 (1999); Paulsen v. Paulsen, 10 Neb. App. 269, 634 N.W.2d 12 (2001).

Tejral v. Tejral, supra note 22.
32 See Neb. Rev. Stat. § 42-364.13(1) (Reissue 2008).

31
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the ordinary and orderly functioning of the legal process.”*
Indeed, our decision in Buckhalter > where such notice was
given, illustrates that no delay or difficulty results from this
simple procedure.

Our decision upholding the district court’s second order
should not be read as mandating that a court must vacate a
default judgment in a modification proceeding simply because
notice of the hearing was not given. The circumstances may
vary considerably from case to case. Our decision stands only
for the proposition that under the circumstances in the present
case, the district court did not abuse its discretion in granting
the motion.

CONCLUSION

Because Fitzgerald cannot use a cross-appeal from the sec-
ond order to attack the first order, which was final and appeal-
able and from which no appeal was timely taken, we dismiss
his cross-appeal. We conclude that the district court did not
abuse its discretion in granting Fitzgerald’s motion to vacate
the first order. Thus, we affirm the district court’s second order,
i.e., its order of October 19, 2012.

AFFIRMED.

3 See Tejral v. Tejral, supra note 22, 220 Neb. at 267, 369 N.W.2d at 361.
3% State on behalf of A.E. v. Buckhalter, supra note 26.
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STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. Joun C. NIMMER, RESPONDENT.
834 N.w.2d 776

Filed June 14, 2013. No. S-13-076.

Original action. Judgment of public reprimand.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

PerR CuURIAM.

INTRODUCTION

Respondent, John C. Nimmer, was admitted to the practice
of law in the State of Nebraska on September 17, 1993. At all
relevant times, he was engaged in the private practice of law
in Omaha, Nebraska. On January 31, 2013, the Counsel for
Discipline of the Nebraska Supreme Court filed formal charges
consisting of one count against respondent. In the one count,
it was alleged that by his conduct, respondent had violated his
oath of office as an attorney, Neb. Rev. Stat. § 7-104 (Reissue
2012), and Neb. Ct. R. of Prof. Cond. §§ 3-507.1 (communica-
tions concerning lawyer’s services) and 3-508.4(a) (miscon-
duct), along with other rules.

On April 30, 2013, respondent filed a conditional admis-
sion pursuant to Neb. Ct. R. § 3-313 of the disciplinary rules,
in which he conditionally admitted that he had violated his
oath of office as an attorney and §§ 3-507.1 and 3-508.4(a)
and knowingly chose not to challenge or contest the truth of
the matters conditionally admitted and waived all proceedings
against him in connection therewith in exchange for a pub-
lic reprimand.

The proposed conditional admission included a declaration
by the Counsel for Discipline, stating that respondent’s request
for public reprimand is appropriate.

Upon due consideration, we approve the conditional admis-
sion and order that respondent be publicly reprimanded.
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FACTS

The formal charges state that in April 2011 and there-
after, respondent maintained a Web site identified as
“www.nimmerlawoffice.com.” The purpose of the Web site
was to advertise the legal services of respondent to individ-
uals and businesses seeking to raise capital through individ-
ual investors to be located and provided by respondent and his
law firm.

Respondent also marketed his services to individ-
vals and businesses through a Web site identified as
“www.nimmerlawscreening.com.” On this Web site, respond-
ent made the following statements which, according to the
formal charges, contain false and misleading information:

“‘Properly Qualified Angel Investor — Fast’ With
18 years of success we are the resource to get you the
right angel investor — right now. Further, we make
sure you are legally compliant. The angel investors we
provide meet the required substantive-pre-existing rela-
tionship requirements of the Securities and Exchange
Commission (SEC). To learn more and to see if you
qualify call a representative or fill out the form below.
We’ll provide a consultation to determine if you are
approved. If you qualify you’ll be speaking to interested
angel investors very soon. Our abilities and competence
in assisting clients [to] get angel investors is impres-
sive. We believe, you will be like so many others —
quite pleased with our practical approach in getting
you in touch with pre-qualified investors. This pri-
vate method of financing is often much more effective
and, faster than other methods of financing. This is an
Advertisement For a Law Firm Specializing in Private
Funding for Angel Investors.

“That being said, we have an unlimited number of
wealthy investors plus new investors joining daily.

“But, The Nimmer Law Office has the solution to that
dilemma — our third party pre-screened investors! These
investors are screened to meet the rigid requirements of
the pre-existing relationship. You can now confidently get
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all the investors you want because we have what is called
the three point test . . . investors. . . .

“Nimmer Law Office has all the requirements covered
from initial legal structure to ongoing compliance/filing
and the all important accredited investors with substan-
tive, pre-existing relationships. In the final analysis, it
is difficult to find better tools and investors than the
Nimmer Law Office offers.

“Q: What kind of results will I get?

“A: All one can ethically do is look at the worst case
scenario — And, it is probably not fair to either you
or I to say you’ll be the worst ever. However, we have
thousands of investors liquid at any given time in virtu-
ally all industries, therefore the worst case scenario is we
will provide you with at least one qualified investor per
business day for the duration of [your] contract. Each
will be interested in speaking with you about your invest-
ment offer and will have the money on hand to invest
with you.

“Q: How much capital have you raised in the past?

“A: We as a law firm never raise money! We make sure
our clients are scheduled and on the phone with investors
that are interested in their type of transaction and have the
money to invest . . . .

“Q: How long have you been operating?

“A: 18 years[.]

“Q: How many deals has Nimmer closed?

“A: Many but we explicitly ask that the only thing you
make your decision on are things that are actually tangi-
ble and deliverable, not hopes, guess work, past successes
or predictions. Therefore, below is the actual product you
will be purchasing|:]

1) A highly competent attorney

2) Compliance with all regulatory bodies

3) Qualified Investors

4) A call center to screen and schedule appointments
for your company

5) Legal trust account and clearing service[.]”
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In April 2011, a client and his business entity contacted
respondent based upon the Internet advertising set forth above.
On September 22, in reliance upon the advertising and the
promises made therein, the client entered into a letter of
engagement with respondent stating that respondent was to
provide legal services regarding the promotion of the client’s
business and to locate qualified investors. The client paid
respondent $12,500 at the time he entered into the employment
agreement with respondent.

According to the formal charges, after entering into the
representation of the client and his business entity, and after
receiving the $12,500, respondent failed to provide the services
advertised on his Web site. In particular, respondent failed
to provide the qualified investors for which he was hired by
the client.

The formal charges allege that respondent’s actions con-
stitute violations of his oath of office as an attorney as pro-
vided by § 7-104 and professional conduct rules, including
§§ 3-507.1 and 3-508.4(a).

ANALYSIS
Section 3-313, which is a component of our rules govern-
ing procedures regarding attorney discipline, provides in per-
tinent part:

(B) At any time after the Clerk has entered a Formal
Charge against a Respondent on the docket of the Court,
the Respondent may file with the Clerk a conditional
admission of the Formal Charge in exchange for a stated
form of consent judgment of discipline as to all or part of
the Formal Charge pending against him or her as deter-
mined to be appropriate by the Counsel for Discipline
or any member appointed to prosecute on behalf of the
Counsel for Discipline; such conditional admission is
subject to approval by the Court. The conditional admis-
sion shall include a written statement that the Respondent
knowingly admits or knowingly does not challenge or
contest the truth of the matter or matters conditionally
admitted and waives all proceedings against him or
her in connection therewith. If a tendered conditional
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admission is not finally approved as above provided, it
may not be used as evidence against the Respondent in
any way.

Pursuant to § 3-313, and given the conditional admission,
we find that respondent knowingly does not challenge or
contest the matters conditionally admitted. We further deter-
mine that by his conduct, respondent violated conduct rules
§§ 3-507.1 and 3-508.4(a), as well as his oath of office as
an attorney licensed to practice law in the State of Nebraska.
Respondent has waived all additional proceedings against him
in connection herewith. Upon due consideration, the court
approves the conditional admission and enters the orders as
indicated below.

CONCLUSION
Respondent is publicly reprimanded. Respondent is
directed to pay costs and expenses in accordance with Neb.
Ct. R. §§ 3-310(P) and 3-323(B) within 60 days after the
order imposing costs and expenses, if any, is entered by
the court.
JUDGMENT OF PUBLIC REPRIMAND.
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1. Effectiveness of Counsel: Appeal and Error. A claim that defense counsel
provided ineffective assistance presents a mixed question of law and fact.
Determinations regarding whether counsel was deficient and whether the defend-
ant was prejudiced are questions of law that an appellate court reviews inde-
pendently of the lower court’s decision. The court reviews factual findings for
clear error.

2. Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance
of counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984), the defendant must show that counsel’s performance was defi-
cient and that this deficient performance actually prejudiced his or her defense.

3. : . To show deficient performance, a defendant must show that coun-
sel’s performance did not equal that of a lawyer with ordinary training and skill
in criminal law in the area.
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___ . To show prejudice, the defendant must demonstrate reasonable prob-
ability that but for counsel’s deficient performance, the result of the proceeding
would have been different.

Postconviction: Effectiveness of Counsel: Proof. The defendant has the burden
in postconviction proceedings of demonstrating ineffectiveness of counsel, and
the record must affirmatively support that claim.

Postconviction: Appeal and Error. In a postconviction motion, an appellate
court will not consider as an assignment of error a claim that was not presented
to the district court.

Postconviction: Evidence. Issues of credibility are for the postconviction court.
Postconviction: Effectiveness of Counsel: Sentences. Allegations of ineffec-
tive assistance which are affirmatively refuted by a defendant’s assurances to the
sentencing court do not constitute a basis for postconviction relief.

Convictions: Effectiveness of Counsel: Pleas: Proof. When a conviction is the
result of a guilty plea or a plea of no contest, the prejudice requirement for an
ineffective assistance of counsel claim is satisfied if the convicted defendant can
show a reasonable probability that, but for the errors of counsel, he or she would
have insisted on going to trial rather than pleading.

Postconviction: Effectiveness of Counsel: Proof. In the context of a claim of
ineffectiveness of counsel for failure to investigate, allegations are too specula-
tive to warrant relief if the petitioner fails to allege what exculpatory evidence
that the investigation would have procured and how it would have affected the
outcome of the case.

Licenses and Permits: Attorneys at Law: Effectiveness of Counsel. The
failure to meet technical licensing requirements does not render an attorney per
se ineffective.

____. Suspension for nonpayment of dues does not render an attor-
ney’s representation per se ineffective.

Appeal from the District Court for Douglas County: JaMES T.

GLEASON, Judge. Affirmed.
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[. INTRODUCTION

A Nebraska attorney was suspended and later disbarred for

nonpayment of dues. While suspended, the attorney represented
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Patrick W. Vanderpool in a criminal case. When Vanderpool
became aware of the suspension, he sought postconviction
relief based upon alleged ineffective assistance of counsel.
After an evidentiary hearing, the district court denied relief.
The court first declined to apply a per se rule—reasoning that
the attorney was qualified when admitted and was suspended
solely for nonpayment of dues. After considering Vanderpool’s
specific claims regarding his attorney’s performance, the court
found that they either were affirmatively disproved by the
record or constituted mere conclusions. We adhere to our pre-
vious rejection of a per se rule, and we find no error in the
court’s specific findings. Thus, we affirm.

II. BACKGROUND

In 2010, Vanderpool pled guilty to and was convicted
of attempted first degree sexual assault, for which he was
sentenced to 10 to 15 years’ imprisonment. There was no
direct appeal.

Throughout the criminal proceedings, Vanderpool was rep-
resented by David M. Walocha and believed that Walocha was
licensed to practice law in Nebraska. In actuality, Walocha’s
license to practice law in Nebraska had been suspended since
1996 for nonpayment of dues. Vanderpool did not learn of this
fact until after his sentencing. A few months later, in 2011, the
Counsel for Discipline of the Nebraska Supreme Court filed
formal charges against Walocha for practicing law on a sus-
pended license.' In 2012, Walocha was disbarred.?

After learning that Walocha’s license was suspended but
before Walocha was disbarred, Vanderpool filed a motion for
postconviction relief, alleging ineffective assistance of coun-
sel. He argued that Walocha was ineffective because he (1)
led Vanderpool to believe that Vanderpool would receive only
probation and not incarceration if Vanderpool pled guilty as
part of a plea agreement, (2) failed to interview witnesses or

' See State ex rel. Counsel for Dis. v. Walocha, 283 Neb. 474, 811 N.W.2d
174 (2012).

2 See id.
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independently investigate the crime of which Vanderpool was
convicted, and (3) represented himself as licensed to practice
law in Nebraska when his license was in fact suspended.

After an evidentiary hearing, the district court denied
Vanderpool’s motion for postconviction relief. In its order, the
court analyzed the motion under both a per se theory of inef-
fectiveness and under the standard two-part test of Strickland
v. Washington? The court found that Vanderpool was not
entitled to relief for ineffective assistance of counsel under
either approach.

Taking up the issue of Walocha’s suspension first, the
district court held that it was bound by State v. McCroy* to
reject a per se determination of ineffectiveness. In McCroy,
we declined to adopt a per se determination of ineffective-
ness in the case of disbarment subsequent to representation—a
factual situation the court viewed as similar to Vanderpool’s
representation by Walocha. The court also cited numerous
cases from other jurisdictions, noting that “in varying sets
of circumstances [c]ourts of other [s]tates have determined,
almost unanimously, that an attorney whose license has been
suspended for failure to pay dues may still be ‘counsel’ for
Sixth Amendment purposes.”

After rejecting a per se determination of ineffectiveness,
the district court then found that Vanderpool’s specific alle-
gations of ineffective assistance of counsel lacked merit
under the criteria of Strickland. Addressing Vanderpool’s
argument that Walocha promised a sentence of probation if
Vanderpool pled guilty, the court found that this allegation
was affirmatively refuted by the record. The court explained
as follows:

In this case, [Vanderpool] unequivocally represented to
the [c]ourt, on the record, that no promises were made by
anyone regarding his sentence[.] [H]aving clearly, intel-
ligently and forthrightly set forth that he had not been

3 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

4 State v. McCroy, 259 Neb. 709, 613 N.W.2d 1 (2000).
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promised any particular sentence in return for his entry
of a guilty plea to the amended charge[,] to now deter-
mine that his plea was not voluntarily entered based on
promises made would be to make a mockery out of the
arraignment [process].
As for Vanderpool’s claim that Walocha failed to conduct an
independent investigation, the court held that the allegations
were “conclus[o]ry” in that Vanderpool “fail[ed] to allege with
any specificity what exculpatory facts would have been discov-
ered or how such discovery would have led to him not entering
a plea of guilty to the significantly reduced charge.”
Vanderpool timely appeals. Pursuant to statutory authority,
we moved the case to our docket.’

III. ASSIGNMENT OF ERROR
Vanderpool alleges that the district court erred in denying
his motion for postconviction relief.

IV. STANDARD OF REVIEW

[1] A claim that defense counsel provided ineffec-
tive assistance presents a mixed question of law and fact.®
Determinations regarding whether counsel was deficient and
whether the defendant was prejudiced are questions of law
that an appellate court reviews independently of the lower
court’s decision.” The court reviews factual findings for
clear error.?

V. ANALYSIS

1. INEFFECTIVE ASSISTANCE OF COUNSEL
UNDER STRICKLAND
[2-5] As in any other ineffective assistance of counsel case,
we begin by reviewing Vanderpool’s allegations under the
two-part framework of Strickland. To prevail on a claim of

5 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).

© State v. Yos-Chiguil, 281 Neb. 618, 798 N.W.2d 832 (2011).
T Id.

8 Id.
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ineffective assistance of counsel under Strickland, the defend-
ant must show that counsel’s performance was deficient and
that this deficient performance actually prejudiced his or her
defense.’ To show deficient performance, a defendant must
show that counsel’s performance did not equal that of a lawyer
with ordinary training and skill in criminal law in the area.!’
To show prejudice, the defendant must demonstrate reason-
able probability that but for counsel’s deficient performance,
the result of the proceeding would have been different.!! The
defendant has the burden in postconviction proceedings of
demonstrating ineffectiveness of counsel, and the record must
affirmatively support that claim.'

With these broad principles in mind, we turn to the specific
errors that Vanderpool alleges Walocha committed. Liberally
construed, Vanderpool’s appellate brief argues that Walocha
committed three specific errors: (1) He failed to file a direct
appeal, (2) he led Vanderpool to believe that Vanderpool
would receive only probation and not incarceration as part
of a plea agreement, and (3) he failed to interview witnesses
or independently investigate the crime of which Vanderpool
was convicted. We find that Vanderpool is not entitled to
relief based on any of these alleged errors in Walocha’s
actual performance.

(a) Failure to Appeal

[6] Vanderpool alleges that Walocha was ineffective for
failing to file a direct appeal after Vanderpool specifically
requested that he do so. But Vanderpool did not raise this
issue in his motion for postconviction relief. Neither did the
district court rule on whether Walocha was ineffective for
failing to file a direct appeal. In a postconviction motion,
an appellate court will not consider as an assignment of

% State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013).

1 1d.

" Id.

12 State v. Hessler, 282 Neb. 935, 807 N.W.2d 504 (2011).
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error a claim that was not presented to the district court."
To the extent Vanderpool argues that Walocha was ineffec-
tive for failing to file a direct appeal, we decline to consider
this allegation.

(b) Advice Regarding Guilty Plea

Vanderpool also argues that Walocha was ineffective for
misrepresenting the terms of the plea agreement and thus lead-
ing Vanderpool to enter a guilty plea. At the evidentiary hear-
ing before the district court, Vanderpool testified that Walocha
told him that Walocha had reached an agreement with the
prosecutor that would guarantee probation if Vanderpool pled
guilty. According to Vanderpool, he pled guilty based solely
on this promise of probation.

In evaluating this allegation, the district court highlighted
that Vanderpool’s responses to the sentencing court’s ques-
tions on the record refuted the facts upon which he based
this allegation of ineffective assistance of counsel. Indeed,
the transcript from Vanderpool’s sentencing hearing indi-
cates that the plea agreement involved “the State not making
any sentencing recommendation at the time of sentencing.”
When asked whether this was an accurate description of the
plea agreement, Vanderpool responded, “Yes.” Later, after
Vanderpool entered a plea of guilty, the sentencing court
asked, “[A]part from the State agreeing to withhold a sen-
tencing recommendation, has anyone promised you anything
or threatened you to get you to do this?” Vanderpool replied,
“No, sir.” The sentencing court asked whether Vanderpool
was “doing this of [his] own free will.” Vanderpool answered
that he was entering a guilty plea of his own free will. Based
on Vanderpool’s answers on the record to these questions, we
agree that the record affirmatively refutes his allegation that
his counsel misrepresented the plea agreement.

During the evidentiary hearing, Vanderpool attempted to
reconcile the contradiction between his answers during sen-
tencing and his allegations of ineffective assistance of counsel

13 State v. Yos-Chiguil, supra note 6.
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by claiming that he lied to the sentencing judge. According
to Vanderpool, Walocha specifically advised him to deny that
“there was a reason why [he] was pleading guilty” and to
“say no” if asked whether anyone promised him a specific
sentence in return for pleading guilty. Vanderpool stated that
he did as Walocha told him because he thought Walocha was
“leading [him] in the right direction” and “doing his job” as
an attorney.

[7] Given this evidence, the district court was faced with the
option of relying upon the official transcript of Vanderpool’s
sentencing hearing, which disproved that he had been promised
probation in exchange for entering a guilty plea, or rejecting
this portion of the record based on Vanderpool’s testimony that
he lied to the sentencing court upon the advice of Walocha.
Issues of credibility are for the postconviction court.'* The
court chose to accept the record over Vanderpool’s testimony,
noting that to accept his after-the-fact explanation for entering
a guilty plea “would be to make a mockery out of the arraign-
ment [process].” We find no clear error in the court’s assess-
ment of Vanderpool’s credibility.

[8] This court has previously held that allegations of ineffec-
tive assistance which are affirmatively refuted by a defendant’s
assurances to the sentencing court do not constitute a basis for
postconviction relief.!> As we have noted:

If the dialogue which is required between the court
and the defendant whereat, as here, the court receives an
affirmative answer as to whether the defendant under-
stands the specified and full panoply of constitutional
rights . . . and whether it is true that defendant was not
improperly influenced by threats or promises . . . all done
during the sanctity of a full and formal court proceeding,
is to be impugned by a mere recantation made after the
doors of the prison clang shut, we are wasting our time

4 State v. Poindexter, 277 Neb. 936, 766 N.W.2d 391 (2009).

15 See, e.g., State v. Golka, 281 Neb. 360, 796 N.W.2d 198 (2011); State v.
Vo, 279 Neb. 964, 783 N.W.2d 416 (2010); State v. McLeod, 274 Neb. 566,
741 N.W.2d 664 (2007).
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and that of the trial judges, making a mockery out of the
arraignment process.'®
Because the record refutes Vanderpool’s allegation that
Walocha allegedly misrepresented the plea agreement, the dis-
trict court did not err in finding that Vanderpool was not enti-
tled to relief on that ground.

(c) Failure to Investigate

Finally, Vanderpool argues that Walocha was ineffective
because he failed to “conduct an independent investigation of
the facts.”!” In his motion for postconviction relief, Vanderpool
further alleged that Walocha “never interviewed any of the
witnesses against [him].” The district court dismissed this
allegation because it failed to “allege with any specificity what
exculpatory facts would have been discovered or how such
discovery would have led to [Vanderpool’s] not entering a plea
of guilty to the significantly reduced charge.”

[9,10] In order to satisfy the prejudice prong of Strickland,
a defendant must “show a reasonable probability that but for
counsel’s deficient performance, the result of the proceeding
in question would have been different.”'® When a convic-
tion is the result of a guilty plea or a plea of no contest, the
prejudice requirement for an ineffective assistance of coun-
sel claim is satisfied if the convicted defendant can show
a reasonable probability that, but for the errors of counsel,
he or she would have insisted on going to trial rather than
pleading.!” Specifically, in the context of a claim of inef-
fectiveness of counsel for failure to investigate, allegations
are “too speculative to warrant relief if the petitioner fails to
allege what exculpatory evidence that the investigation would
have procured and how it would have affected the outcome of
the case.”®

16 State v. Scholl, 227 Neb. 572, 580, 419 N.W.2d 137, 142 (1988).

7 Brief for appellant at 6.

18 State v. Jackson, 275 Neb. 434, 443, 747 N.W.2d 418, 430 (2008).

Y State v. Golka, supra note 15.

20 State v. Edwards, 284 Neb. 382, 412-13, 821 N.W.2d 680, 705 (2012).
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Based on these standards, the district court did not err in
denying Vanderpool relief for his counsel’s alleged failure to
investigate. Vanderpool did not identify what exculpatory evi-
dence investigation would have uncovered, which witnesses
Walocha should have interviewed, or what testimony those
witnesses would have provided. And when asked during oral
arguments how further investigation would have changed the
outcome of the criminal proceedings, Vanderpool stated that
he was not certain that the outcome would have been dif-
ferent. The district court’s implicit finding—that Vanderpool
would not have insisted on going to trial rather than plead-
ing—was not clearly erroneous. Thus, Vanderpool failed to
show how he was prejudiced by Walocha’s alleged failure
to investigate.

For all of these reasons, Vanderpool is not entitled to relief
based on any of the alleged errors in Walocha’s actual per-
formance. The district court did not err in so concluding.

2. PER SE INEFFECTIVE ASSISTANCE
OF COUNSEL

Because Vanderpool failed to show that he is entitled to
relief under Strickland, his claim of ineffective assistance of
counsel can succeed only if a per se rule applies. We now turn
to that issue.

A per se determination of ineffective assistance of counsel
is based on the proposition that when “surrounding circum-
stances justify a presumption of ineffectiveness” a court can
find a claim of ineffective assistance of counsel to “be suf-
ficient without inquiry into counsel’s actual performance at
trial.”?! When the right circumstances are present, prejudice
is presumed.”” A per se determination of ineffective assist-
ance of counsel thus sits in stark contrast to a determination
that counsel is ineffective under Strickland, because such a
per se finding is not based on the particulars of counsel’s
representation.

2l United States v. Cronic, 466 U.S. 648, 662, 104 S. Ct. 2039, 80 L. Ed. 2d
657 (1984).

22 See State v. Howard, 282 Neb. 352, 803 N.W.2d 450 (2011).
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This court rejected a per se determination of ineffective
assistance of counsel in McCroy.?® In that case, Barry D.
McCroy sought postconviction relief because his attorney was
disbarred after representing McCroy for failing to disclose a
disbarment in Colorado when applying for a license to prac-
tice law in Nebraska. On these facts, we declined to adopt a
per se determination of ineffectiveness, but, rather, analyzed
McCroy’s postconviction motion “under the Strickland test
based upon [his attorney’s] actual performance in represent-
ing McCroy.”?*

Because the issue of per se ineffective assistance of coun-
sel was one of first impression in McCroy, we engaged in a
lengthy discussion of case law from other courts. In doing
so, we noted that other courts adopted a per se determina-
tion of ineffectiveness in situations where an attorney (1) was
“unsuccessful in passing the bar examination and thus was
never admitted to practice as a lawyer,”® (2) was admitted
to practice law “on the basis of false representations regard-
ing his legal education,” (3) was denied a license to practice
law “due to lack of moral character,”® (4) had “submitted
his resignation to the state bar with disciplinary proceedings
pending,”® and (5) was deemed incompetent to represent
clients.” In contrast, we cited to other courts that declined to
adopt a per se rule of ineffectiveness in the case of attorney
suspension;*® disbarment of “‘an attorney previously qualified

2 See State v. McCroy, supra note 4.
2 Id. at 717,613 N.W.2d at 7.

% Id. at 713, 613 N.W.2d at 5 (discussing Solina v. United States, 709 F.2d
160 (2d Cir. 1983)).

% d. (discussing U.S. v. Novak, 903 F.2d 883 (2d Cir. 1990)).
2 Id. (discussing Huckelbury v. State, 337 So. 2d 400 (Fla. App. 1976)).

8 Id. at 714, 613 N.W.2d at 5 (discussing In re Johnson, 1 Cal. 4th 689, 822
P.2d 1317, 4 Cal. Rptr. 2d 170 (1992)).

¥ See id. (discussing People v. Hinkley, 193 Cal. App. 3d 383, 238 Cal. Rptr.
272 (1987), and Ex parte Williams, 870 S.W.2d 343 (Tex. App. 1994)).

3 See State v. McCroy, supra note 4 (discussing State v. Smith, 476 N.W.2d
511 (Minn. 1991)).

[*)



122 286 NEBRASKA REPORTS

and in good standing’”’'; and license revocation due to an
attorney’s false reporting on his application,”> among others.
In particular, we emphasized the finding of the Ninth Circuit
that “‘the infliction of discipline upon an attorney previously
qualified and in good standing will not and should not trans-
form his services into ineffective assistance.’”*?

Based on this survey of case law, we concluded that there
is “a valid distinction between representation by one who
has never been qualified to practice law and one who was
properly admitted in the first instance but is subsequently
suspended or disbarred.”* The facts showed that McCroy’s
attorney graduated from an accredited law school, passed
the bar examination, and was admitted to practice law in
Nebraska prior to being disbarred. Because McCroy’s attor-
ney “was properly admitted to practice law in this state in
the first instance and was licensed to do so at the time of
the challenged representation,” we declined to adopt a per se
determination of ineffectiveness even though the attorney was
subsequently disbarred.®

From McCroy, we conclude that the question whether an
attorney has met the substantive requirements for a license to
practice law at any time is at the heart of our consideration
whether to apply a per se determination of ineffectiveness.
This focus on the substantive requirements for a license is
consistent with the decisions of other courts. In considering
whether to adopt a per se rule, the Seventh Circuit has noted
that “the constitutional focus is on whether the federal court
is satisfied that the attorney is competent and has autho-
rized him to practice law.”*® Similarly, the Fifth Circuit has

3L Id. at 715, 613 N.W.2d at 6 (quoting United States v. Mouzin, 785 F.2d 682
(9th Cir. 1986)).

32 See id. (discussing Vance v. Lehman, 64 F.3d 119 (3d Cir. 1995)).

3 Id. at 715, 613 N.W.2d at 6 (quoting United States v. Mouzin, supra
note 31).

3 Id. at 717,613 N.W.2d at 7.
3 Id. at 719, 613 N.W.2d at 8.
% U.S. v. Williams, 934 F.2d 847, 851 (7th Cir. 1991).
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stated that “the key to adequate representation is not technical
license to practice in the jurisdiction involved, but a credential
from some forum demonstrating the specialized knowledge of
a lawyer.”?’

[11] The logical implication of placing such focus on sub-
stantive requirements when considering whether to apply a per
se rule is that the failure to meet technical licensing require-
ments does not render an attorney per se ineffective. Courts
have overwhelmingly declined to adopt a per se determination
of ineffectiveness in the case of an attorney who has been sus-
pended or otherwise disciplined for practicing law while tech-
nical defects exist in his or her license.”® Even courts that have
adopted a per se determination of ineffectiveness have limited
their holdings by differentiating technical requirements of the
licensing process from substantive ones.*

[12] Under this prevailing rule, suspension for nonpayment
of dues does not render an attorney’s representation per se
ineffective. The payment of dues is a technical requirement for
a license to practice law and does not reflect on an attorney’s
competence, ability, or legal skill. As the Kansas Supreme
Court stated in Johnson v. State,”® “Although the payment of
the registration fee is a prerequisite to the ethical practice of
law in this state, the payment itself has nothing to do with the
legal ability of the attorney.” Because the payment of dues is
merely a technical requirement for the maintenance of a license

T U.S. v. Maria-Martinez, 143 F.3d 914, 917 (5th Cir. 1998) (emphasis in
original).

® See, e.g., U.S. v. Watson, 479 F.3d 607 (8th Cir. 2007); U.S. v. Ross, 338
F.3d 1054 (9th Cir. 2003); U.S. v. Mitchell, 216 F3d 1126 (D.C. Cir.
2000); Vance v. Lehman, supra note 32; U.S. v. Rosnow, 981 F.2d 970
(8th Cir. 1992); U.S. v. Williams, supra note 36; United States v. Mouzin,
supra note 31; United States v. Hoffman, 733 F.2d 596 (9th Cir. 1984); In
re Johnson, supra note 28; People v Pubrat, 451 Mich. 589, 548 N.W.2d
595 (1996); State v. Smith, supra note 30; Com. v. Allen, 48 A.3d 1283 (Pa.
Super. 2012); Cantu v. State, 930 S.W.2d 594 (Tex. Crim. App. 1996).

See, e.g., U.S. v. Novak, supra note 26; Solina v. United States, supra
note 25.

40 Johnson v. State, 225 Kan. 458, 465, 590 P.2d 1082, 1087 (1979).

39
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to practice law and Walocha’s nonpayment of dues was the
sole reason that he was suspended at the time he represented
Vanderpool, we decline to adopt a per se determination of inef-
fectiveness. Numerous other courts have specifically addressed
nonpayment of dues and have reached this same conclusion.*
In the words of the Illinois Supreme Court, “To find a defend-
ant’s [S]ixth [A]Jmendment right to counsel to have been vio-
lated, there must be additional factors above and beyond a
mere suspension for nonpayment of bar dues.”*

Vanderpool attempts to distinguish his case from McCroy.
He argues that unlike the attorney who represented McCroy,
Walocha was “unlicensed in Nebraska at the time of his
representation of [Vanderpool].”* We are not persuaded.
McCroy focused on whether an attorney had met the substan-
tive requirements to practice law, including completion of
adequate legal education, possession of moral character at
the time of admission, and passage of the bar examination.
Because the attorney in McCroy had fulfilled all of these
requirements, we held that he was not per se ineffective even
though he was later disbarred. In the instant case, these same
relevant facts are present— Walocha was admitted to practice
law in Nebraska in 1994 after meeting all the substantive
requirements. The McCroy holding dictates our resolution of
Vanderpool’s appeal. As explained above, under the distinc-
tion between substantive and technical licensing requirements

4 See, e.g., Kieser v. People of State of New York, 56 F.3d 16 (2d Cir.
1995); Reese v. Peters, 926 F.2d 668 (7th Cir. 1991); Beto v. Barfield,
391 F.2d 275 (5th Cir. 1968); U.S. v. Dumas, 796 F. Supp. 42 (D. Mass.
1992); People v. Medler, 177 Cal. App. 3d 927, 223 Cal. Rptr. 401 (1986);
Dolan v. State, 469 So. 2d 142 (Fla. App. 1985); Cornwell v. Dodd, 270
Ga. 411, 509 S.E.2d 919 (1999); People v. Brigham, 151 1ll. 2d 58, 600
N.E.2d 1178, 175 Ill. Dec. 720 (1992); Johnson v. State, supra note 40;
Commonwealth v. Thomas, 399 Mass. 165, 503 N.E.2d 456 (1987); People
v Brewer, 88 Mich. App. 756, 279 N.W.2d 307 (1979); Jones v. State, 747
S.W.2d 651 (Mo. App. 1988); Com. v. Jones, 829 A.2d 345 (Pa. Super.
2003); Hill v. State, 393 S.W.2d 901 (Tex. Crim. App. 1965).

42 People v. Brigham, supra note 41, 151 Ill. 2d at 71, 600 N.E.2d at 1184-
85, 175 11l. Dec. at 726-27.

43 Brief for appellant at 10.
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established in McCroy, Walocha’s suspension for nonpayment
of dues did not render him per se ineffective.

VI. CONCLUSION
Based on our previous holding in McCroy, we decline to
adopt a per se determination of ineffectiveness based solely
upon the fact that Vanderpool’s attorney was suspended for
nonpayment of dues at the time he represented Vanderpool in
his criminal proceedings. We also find that Vanderpool failed
to show that he was denied the effective assistance of counsel
based on specific aspects of his attorney’s actual performance.
Accordingly, we affirm the judgment of the district court

denying Vanderpool postconviction relief.

AFFIRMED.
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Heavican, C.J., WRiGHT, STEPHAN, McCorRMACK, and
CasseL, JJ.

PerR CuURIAM.
NATURE OF THE CASE
The State filed a complaint against David Schanaman in
county court, charging him with third degree domestic assault.
That same day, the court arraigned Schanaman and accepted
his no contest plea. Two weeks later, and before sentencing,
Schanaman moved to withdraw his plea. He argued that he
had not received the complaint 24 hours before being asked to
plead, as required by Neb. Rev. Stat. § 29-1802 (Reissue 2008),
which he contended applied to complaints in county court.
The court denied his motion, and the district court affirmed.
Because § 29-1802 applies to prosecutions by indictment or
information and not complaints in county court, failure to com-
ply with it was not a “fair and just reason” for Schanaman to
withdraw his plea. As such, the county court did not abuse its
discretion in denying his motion. We affirm.

BACKGROUND

The parties do not dispute the facts. On December 27, 2011,
the State filed a complaint against Schanaman charging him
with third degree domestic assault. That same day, Schanaman
appeared before the court without counsel. After the prosecutor
read the charges, the court then explained to Schanaman the
nature of the charges and the possible penalties involved, and
then reviewed Schanaman’s rights. This review covered his
rights to counsel, to speedy trial, to confront and cross-examine
the State’s witnesses, to present evidence in his defense, to
remain silent, to testify, and to appeal.

After Schanaman expressly waived his right to counsel, the
court explained the different types of pleas. The court then told
Schanaman that if he entered a not guilty plea, the court would
schedule the case for further proceedings, including a trial.
But if Schanaman entered a guilty or no contest plea, his plea
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would waive the majority of his rights. The court then asked
for his plea, and Schanaman pleaded no contest. The court
questioned him about his plea, asking whether anyone had
made any promises, threats, or inducements which prompted
his plea, and whether his plea was voluntary. Schanaman
answered that his plea was voluntary and not the result of
anything improper; as reason for his plea, he explained that he
“just want[ed] to make peace with this.” Based on his plea and
the accompanying factual basis, the court accepted his plea and
found Schanaman guilty.

On January 10, 2012, after obtaining an attorney, Schanaman
moved to withdraw his plea. Schanaman argued that § 29-1802
required that he have a copy of the complaint 24 hours before
being asked to plead, which did not happen. Schanaman
then argued that he had two other matters pending in the
county —another criminal matter and a divorce—and that the
State would not be substantially prejudiced, if at all, by his
withdrawing his plea. The State argued that § 29-1802 did
not apply and that Schanaman had not shown a fair and just
reason for withdrawing his plea. The court agreed with the
State, emphasizing the colloquy outlined above, and denied
Schanaman’s motion.

The district court affirmed. The court determined that
§ 29-1802 did not apply, from its plain language, to misde-
meanors or county courts. The court determined that, from the
record, Schanaman “entered his plea voluntarily, intelligently
and not as a result of improper promises, threats or induce-
ments.” The district court found no basis for withdrawing the
plea, other than that Schanaman “apparently thought better of
his plea after speaking with counsel.” That being insufficient,
the court found no abuse of discretion and affirmed the county
court’s order.

ASSIGNMENTS OF ERROR
Schanaman assigns, restated, that the district court erred in
concluding that (1) § 29-1802 did not apply to a misdemeanor
complaint in county court and (2) the county court did not
abuse its discretion in denying Schanaman’s motion to with-
draw his plea.
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STANDARD OF REVIEW
[1] The right to withdraw a plea previously entered is not
absolute. And, in the absence of an abuse of discretion, refusal
to allow a defendant’s withdrawal of a plea will not be dis-
turbed on appeal.!

ANALYSIS

[2] The county court refused to allow Schanaman to with-
draw his plea. When a defendant moves to withdraw his or
her plea before sentencing, a court, in its discretion, may grant
the motion for any fair and just reason, if such withdrawal
would not substantially prejudice the prosecution.> Schanaman
argues that he gave a “fair and just reason” to withdraw his
plea and that the county court abused its discretion in denying
his motion.

Specifically, Schanaman argues that he was not served with
the complaint 24 hours before being asked to plead. Section
29-1802 requires a defendant to be served with the indictment
24 hours before that defendant is asked to plead. Schanaman
argues that this 24-hour requirement applies to complaints
in county court. Schanaman also argues that he had other
cases—another criminal matter and a divorce—pending in
the same county and that the State would not be substantially
prejudiced, if at all, by his withdrawing his plea. We note
that the latter arguments relate to the substantial prejudice
issue, which is separate from whether Schanaman presented
a “fair and just reason” to withdraw his plea.’ The sole basis
for his motion to withdraw his plea is his interpretation of
§ 29-1802.

But if § 29-1802 does not apply to complaints in county
court, then the failure to comply with it cannot be a fair
and just reason for Schanaman to withdraw his plea. We set
§ 29-1802 out in full:

! See, e.g., State v. Mena-Rivera, 280 Neb. 948, 791 N.W.2d 613 (2010);
State v. Williams, 276 Neb. 716, 757 N.W.2d 187 (2008).

% See, e.g., Williams, supra note 1.
3 See id.
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The clerk of the district court shall, upon the filing of
any indictment with him, and after the person indicted is
in custody or let to bail, cause the same to be entered of
record on the journal of the court; and in case of the loss
of the original, such record or a certified copy thereof
shall be used in place thereof upon the trial of the cause.
Within twenty-four hours after the filing of an indictment
for felony, and in every other case on request, the clerk
shall make and deliver to the sheriff, the defendant or
his counsel a copy of the indictment, and the sheriff on
receiving such copy shall serve the same upon the defend-
ant. No one shall be, without his assent, arraigned or
called on to answer to any indictment until one day shall
have elapsed, after receiving in person or by counsel, or
having an opportunity to receive a copy of such indict-
ment as aforesaid.

[3] We give statutory language its plain and ordinary mean-
ing.* We agree with the district court that, from a plain read-
ing of § 29-1802, it does not apply to complaints in county
court. Section 29-1802 specifically references procedure in
felony cases (which the county court cannot try®), and it
speaks only of “indictments,” rather than “complaints.” And
although Neb. Rev. Stat. § 29-1604 (Reissue 2008) specifically
extends indictment procedure to informations, there is no such
provision extending indictment procedure to complaints. We
also note that Neb. Rev. Stat. § 29-404 (Cum. Supp. 2012),
which deals with filing complaints in county court, does not
impose any requirements similar to § 29-1802 or reference it
in any way.

But Schanaman argues that § 29-1802 cannot be read in iso-
lation. He argues that Neb. Rev. Stat. § 29-424 (Reissue 2008),
which provides that a complaint must be filed in citation cases
24 hours before the defendant is set to appear in county court,
supports extending the 24-hour requirement of § 29-1802 to
complaints in county court. We find this unpersuasive. Section

4 See Lozier Corp. v. Douglas Cty. Bd. of Equal., 285 Neb. 705, 829 N.W.2d
652 (2013).

5 See Neb. Rev. Stat. § 24-517 (Cum. Supp. 2012).
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29-424 shows that the Legislature understood how to create a
24-hour waiting period for situations other than citations, if it
wished to do so. But it did not.

Schanaman also argues that Neb. Rev. Stat. § 25-2701
(Cum. Supp. 2012) extends § 29-1802 to complaints in county
court. Section 25-2701 provides, in relevant part:

All provisions in the codes of criminal and civil proce-
dure governing actions and proceedings in the district
court not in conflict with statutes specifically governing
procedure in county courts and related to matters for
which no specific provisions have been made for county
courts shall govern and apply to all actions and proceed-
ings in the county court.
Schanaman argues that § 29-1802 governs an action or pro-
ceeding in district court, that it does not conflict with statutes
specifically governing county court procedure, and that it is
related to matters for which no specific provisions have been
made for county courts. But while § 29-1802 in that sense
“applies” to county courts, § 29-1802’s specific language does
not apply to complaints. We will not rewrite the statute to make
it do so.

It is correct that under § 25-2701, we have applied district
court procedure to county court proceedings. For example, we
have applied § 25-2701 to allow parties in county court to file
motions for new trial® and motions for summary judgment,’
and to allow county courts to assess attorney fees against the
State under Neb. Rev. Stat. § 25-1803(1) (Reissue 2008).2
But doing so did not require any substantive change to the
statutory language; motions for new trial and summary judg-
ment remained motions for new trial and summary judgment.’

® See 132nd Street Ltd. v. Fellman, 245 Neb. 59, 511 N.W.2d 88 (1994).

" See Buckingham v. Creighton University, 248 Neb. 821, 539 N.W.2d 646
(1995).

8 See In re Interest of Krystal P. et al., 251 Neb. 320, 557 N.W.2d 26 (1996).

° See, 132nd Street Ltd., supra note 6; Neb. Rev. Stat. §§ 25-1144 (Cum.

Supp. 2012) and 25-1144.01 (Reissue 2008); Buckingham, supra note 7;
Neb. Rev. Stat. §§ 25-1330 to 25-1336 (Reissue 2008).



STATE v. SCHANAMAN 131
Cite as 286 Neb. 125

Similarly, allowing the county court to assess attorney fees
against the State under § 25-1803(1) did not require any sub-
stantive change to the statutory language."

But to apply § 29-1802, as Schanaman urges, to complaints
in county court would require substantively changing the text
of § 29-1802. Unlike statutes related to motions for new trial,
for example, we cannot apply the text of § 29-1802 to proceed-
ings in county court. Most obviously, § 29-1802 refers only to
indictments, and so we would be required to substitute “com-
plaint” for “indictment” in the statute. It is true that § 29-1802
also does not refer to informations. But substituting “informa-
tion” for “indictment” under § 29-1604 does not create any
procedural difficulties. Substituting “complaint” for “indict-
ment,” however, does create such difficulties.

The first sentence of § 29-1802 requires the clerk of the
district court to make a record of the indictment, and if the
original is lost, that copy may be used “upon the trial of the
cause.” This sentence does not distinguish between felonies
and misdemeanors, and the requirement to make a record
applies to indictments and informations in district court—both
may be used to prosecute felonies and misdemeanors.'" But
the same is not true of complaints in county court. As we
have noted in the past, a felony charge generally originates
by complaint in county court, but after a preliminary hearing
and probable cause finding, the county court must bind the
defendant over to the district court.'> There, an information
is filed, and the trial would proceed on that information."”
So applying the first sentence of § 29-1802 to complaints in
county court would make no sense when a felony is charged.
Yes, the clerk of the county court could make a record of the
filed complaint, but it (or a copy) could never be used “upon
the trial of the cause” in a felony case.

10 See, In re Interest of Krystal P. et al., supra note 8; § 25-1803(1).

' See, Neb. Rev. Stat. §§ 29-1407 and 29-1601 (Reissue 2008); Nelson v.
State, 115 Neb. 26, 211 N.W. 175 (1926).

12 See State v. Boslau, 258 Neb. 39, 601 N.W.2d 769 (1999).
13 See id.
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Moreover, applying the second sentence of § 29-1802 to
complaints in county court would be impractical. That sen-
tence, in short, requires service on the defendant of a copy of
the indictment or information in all felony cases and in every
other case on request. Applying § 29-1802 to complaints in
county court would, in a felony case, require service of the
complaint on the defendant. And once the defendant was bound
over to district court, § 29-1802 would again require service of
essentially the same document, in the form of an information,
on the defendant. This redundancy would be unnecessary and a
waste of judicial resources.

True enough, in State v. Lebeau,”* we cited § 25-2701 as
support for extending the statutory speedy trial right to com-
plaints for city ordinance violations, in addition to statutory
violations. And that was not simply a matter of applying the
statutory language as written in the county court setting. We
premised that reasoning, however, on our longstanding history
of applying the statutory speedy trial right to complaints in
county court (even though the speedy trial act expressly refers
only to indictments and informations)."”” There is no such his-
tory here.

However, Schanaman emphasizes that both the statutory
speedy trial act and § 29-1802 expressly refer only to indict-
ments and informations. And yet he notes that, despite not
referencing complaints, we have applied the statutory speedy
trial right to complaints in county court. He argues that we
must similarly extend § 29-1802 to complaints in county court.
We disagree.

Schanaman is correct regarding the statutory speedy trial
right. In State v. Stevens,' we held that “[a]lthough statu-
tory requirements for a speedy trial expressly refer only to
indictments and informations, the references may encompass
complaints.” We reasoned that “[i]nclusion of complaints has
been our practice over the years, and nothing in the new statute

4 See State v. Lebeau, 280 Neb. 238, 784 N.W.2d 921 (2010).
15 See id.
16 State v. Stevens, 189 Neb. 487, 488, 203 N.W.2d 499, 500 (1973).



STATE v. SCHANAMAN 133
Cite as 286 Neb. 125

suggests change.”'” And we have applied the statutory speedy
trial right to complaints in county court ever since.'®

[4] But the Stevens court ignored the plain statutory lan-
guage at issue, apparently because local practitioners had
always applied the statutory speedy trial right to complaints
in county court. Not only is this reasoning questionable (we
cannot simply ignore statutory language), but it is inapplicable
here. As Schanaman’s attorney noted at oral argument, it is
routine for the defendant to receive a copy of the complaint
and then soon after be asked to plead. However, putting aside
the questionable reasoning in Stevens, we reaffirmed that
result in subsequent case law, and the Legislature has not
seen fit to change the law. When we have construed a statute
in a certain manner and that construction has not evoked a
legislative amendment, we presume that the Legislature has
acquiesced in our construction.!” But that does not require us
to employ questionable reasoning again, in a different context,
and we decline to do so here.

CONCLUSION
We conclude that § 29-1802 has no application to a com-
plaint in county court and that, therefore, failure to comply
with § 29-1802 here could not be a fair and just reason to
withdraw Schanaman’s plea. The county court did not abuse its
discretion in denying Schanaman’s motion. We affirm.
AFFIRMED.
ConNoLLy and MILLER-LERMAN, JJ., participating on briefs.

7 1d.
18 See, e.g., Lebeau, supra note 14.

Y See, e.g., Werner v. County of Platte, 284 Neb. 899, 824 N.W.2d 38
(2012).
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MARY Fox, APPELLEE, V. RAYMOND WHITBECK, APPELLEE,
AND SHERRY L. MCEWIN, FORMERLY KNOWN AS SHERRY
L. WHITBECK, INTERVENOR-APPELLEE, AND JOHN
McWILLIAMS, INTERVENOR-APPELLANT.

835 N.W.2d 638

Filed June 21, 2013. No. S-12-821.

1. Judicial Sales: Appeal and Error. An appellate court reviews a court’s order
confirming an execution sale or a judicial sale for abuse of discretion.

2. Judges: Words and Phrases. A judicial abuse of discretion exists when the
reasons or rulings of a trial judge are clearly untenable, unfairly depriving
a litigant of a substantial right and denying just results in matters submitted
for disposition.

3. Judgments: Appeal and Error. An appellate court independently reviews ques-
tions of law decided by a lower court.

4. Statutes. Statutory interpretation presents a question of law.

5. Judgments: Liens: Child Support. Under Neb. Rev. Stat. § 42-371 (Cum. Supp.
2012), all orders and judgments for child support in the specified proceedings
operate as statutory liens. Such liens attach from the date of the judgment to
the obligor’s real property and any personal property registered with any county
officer, for arrears and as security for future obligations.

6. Deeds: Conveyances. A quitclaim deed transfers only the grantor’s interest in the
property, not the property itself.

7. Judgments: Debtors and Creditors: Property: Fraud. Unless a judgment

creditor shows that a judgment debtor has fraudulently transferred real property

to avoid creditors, the relevant question for the remedy of execution is whether
the debtor has any interest in the property.

: : : ___ . Under Neb. Rev. Stat. § 25-1516 (Reissue 2008), a
judgment creditor can obtain a writ of execution only to levy on the judgment
debtor’s personal or real property interests.

9. Judgments: Liens: Property. A judgment creditor cannot execute a lien on
real property unless the judgment debtor has a legal or equitable interest in
the property.

Appeal from the District Court for Douglas County: J.
MicHAEL CoFrEY, Judge. Reversed and remanded with directions.

Theodore R. Boecker, Jr., of Boecker Law, P.C., L.L.O., for
intervenor-appellant.

Ralph E. Peppard for appellee Mary Fox.
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CONNOLLY, J.

SUMMARY

John McWilliams appeals from the district court’s order con-
firming an execution sale of real property located in Omabha,
Nebraska, which was formerly owned by Raymond Whitbeck.
The court ordered the sale to satisfy a judgment lien against
the property held by Mary Fox for Whitbeck’s child sup-
port arrears. But when the court issued the writ of execution,
McWilliams was the record owner—not Whitbeck. He obtained
the property through a quitclaim deed and intervened to object
to the court’s confirmation of the sale. Whitbeck has not filed
a brief in this appeal.

McWilliams argues that the court could not order the sher-
iff to conduct an execution sale because the property was no
longer titled in the judgment debtor’s name, i.e., Whitbeck’s
name. We agree. To satisfy a judgment, Nebraska’s writ of
execution statutes' permit a court to order a sheriff to levy a
writ of execution upon “the lands and tenements of the debtor.”
The court lacked authority to order the sheriff to levy the writ
on property in which the judgment debtor no longer had an
interest, absent any finding that the debtor’s transfer of the
property was fraudulent. We therefore reverse the court’s order
confirming the sale and remand the cause with directions for
the court to vacate its order.

BACKGROUND

In 1995, Fox filed an action to establish Whitbeck’s pater-
nity of her daughter, who was born in 1993. In 1996, the court
entered a paternity decree ordering Whitbeck to pay Fox $368
per month in child support.

In May 2006, the court issued a writ of execution against
Whitbeck’s unspecified property to satisfy Fox’s child sup-
port lien, but it was returned unsatisfied. Sometime in 2006,
Fox learned that Whitbeck had conveyed the real property by
quitclaim deed to Kimberly Thiem, his girlfriend. Fox said
Whitbeck told her that after he learned Fox had a child support
lien against the property, he conveyed it to Thiem so that Fox

' See Neb. Rev. Stat. §§ 25-1516 and 25-1518 (Reissue 2008).



136 286 NEBRASKA REPORTS

would “never get the money.” The quitclaim deed was recorded
in 2004 and showed that Whitbeck conveyed the property to
Thiem for $1. In October 2006, Thiem conveyed the property
to McWilliams by quitclaim deed. McWilliams testified that
Thiem transferred the property to him for $10,000 that he had
previously given to her. But the quitclaim deed stated that
Thiem conveyed the property to him for $1.

In October 2008, Fox filed a second praecipe for an execu-
tion on Whitbeck’s property. His child support arrears then
totaled $60,444. Fox alleged that Whitbeck had been in prison
since 2006 and that she was unaware of any personal property
that he owned. She sought an execution sale of the property
that Whitbeck had previously owned. But the sheriff refused
to execute the lien on the property without a court order.
Fox then filed a motion requesting that the court reopen the
case and direct the sheriff to execute on the property titled
in McWilliams’ name. She alleged that when the quitclaim
conveyances were made, the property was subject to her lien.
In November, the court ordered the sheriff to execute on
the property.

On December 15, 2008, the sheriff served notice of the writ
on Whitbeck. In January 2009, the sheriff filed an affidavit
with the court stating that on December 31, the sheriff sold the
“interest of Raymond Whitbeck” in the property to Fox, as the
highest bidder at the public auction, for $20,500.

Also in December 2008, Sherry McEwin, Whitbeck’s former
spouse, intervened to have the court determine the priority of
her child support lien on the property, and she filed objections
to the sale. The court determined that her lien had lapsed. We
affirmed that ruling on appeal.”> But because McEwin’s child
support judgment gave her an interest in any proceeds that
exceeded the amount of Fox’s lien, we remanded the cause
for the court to consider McEwin’s objections that the prop-
erty was sold for less than its fair market value. We issued
that mandate in July 2010. In January 2011, McWilliams also
intervened. He filed objections to the sale and cross-claims
against Fox.

% See Fox v. Whitbeck, 280 Neb. 75, 783 N.W.2d 774 (2010).
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McWilliams alleged that he was a good faith purchaser
who had been deprived of his property without a hear-
ing, in violation of due process requirements and Neb. Rev.
Stat. § 25-1521 (Reissue 2008). He specifically alleged that
§§ 25-1516 and 25-1518 barred the execution sale because
Whitbeck, the debtor, had no interest in the property and Fox
had not sought to void Whitbeck’s transfer as fraudulent. He
also alleged that the statute of limitations barred the execu-
tion sale, as did the doctrine of laches. Finally, he alleged
that Fox’s failure to personally bid on the property was a
procedural irregularity. For relief, he asked the court to quiet
title in him or to grant him a priority lien for his expenditures:
i.e., the alleged purchase price, real estate taxes, and unspeci-
fied expenditures.

In March 2012, the court held an evidentiary hearing on
McEwin’s previous objection to the sale and McWilliams’
objections and cross-claims. McEwin did not appear.
McWilliams presented evidence about the value of the prop-
erty, a vacant lot; the maintenance and improvements to the
property that he had made; and the property taxes that he had
paid. As stated, McWilliams’ improved lot was next to the
vacant lot. McWilliams presented extensive evidence to sup-
port his position that the vacant lot was worth much more than
its 2012 assessed value or the price that Fox had paid for it at
the execution sale. Given our disposition of the case, however,
we do not recount this evidence.

The court rejected all of McWilliams’ claims. The court
found that the quitclaim deeds had conveyed only the grantors’
interests, not the land itself; so the conveyances were subject to
Fox’s lien. It made the following determinations: (1) the prop-
erty was sold for a fair price; (2) no irregularities in the execu-
tion sale precluded confirmation; and (3) the requirements for
confirming an execution sale under Neb. Rev. Stat. § 25-1531
(Reissue 2008) were satisfied.

ASSIGNMENTS OF ERROR
McWilliams assigns that the court erred as follows: (1) fail-
ing to sustain his objections; (2) finding that § 25-1531 was
satisfied; (3) determining that the property sold for a fair value;
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(4) failing to find that the property would have been sold for
more in a subsequent sale; (5) failing to find irregularities in
the sale; (6) failing to find that Fox’s claim was barred by the
statute of limitations; (7) failing to conclude that the doctrine
of laches applied; and (8) failing to award McWilliams dam-
ages or reimbursement for his expenditures.

STANDARD OF REVIEW

[1-4] We review a court’s order confirming an execution sale
or a judicial sale for abuse of discretion.’ A judicial abuse of
discretion exists when the reasons or rulings of a trial judge are
clearly untenable, unfairly depriving a litigant of a substantial
right and denying just results in matters submitted for disposi-
tion.* But we independently review questions of law decided
by a lower court.’ Statutory interpretation presents a question
of law.®

ANALYSIS

McWilliams contends that under Nebraska law, a court can-
not order a sheriff to levy a writ of execution on property that
the judgment debtor does not own or possess. He argues that
under §8§ 25-1516 and 25-1518, a writ of execution can be lev-
ied only on the judgment debtor’s lands and tenements. And
he argues that our case law supports his position.

[5,6] Fox, of course, views the matter differently. Fox
premises her argument on two established rules of law. First,
under Neb. Rev. Stat. § 42-371 (Cum. Supp. 2012), all orders
and judgments for child support in the specified proceedings
(including paternity actions) operate as statutory liens. Such
liens attach from the date of the judgment to the obligor’s
real property and any personal property registered with any

3 See, Fox, supra note 2; Deutsche Bank Nat. Trust Co. v. Siegel, 279 Neb.
174,777 N.W.2d 259 (2010); 30 Am. Jur. 2d Executions and Enforcements
of Judgments § 384 (2005). See, also, § 25-1531.

4 Fisher v. PayFlex Systems USA, 285 Neb. 808, 829 N.W.2d 703 (2013).
S1d.
°1d.



FOX v. WHITBECK 139
Cite as 286 Neb. 134

county officer, for arrears and as security for future obliga-
tions.” She argues that unless a support lien has lapsed, it may
be enforced by execution, the same as any other judgment
lien. Second, a quitclaim deed transfers only the grantor’s
interest in the property, not the property itself.® She argues
that because the judgment ordering child support was issued
against Whitbeck before 2004 —when he conveyed the prop-
erty by quitclaim deed to Thiem—Thiem took the property
subject to Fox’s lien and transferred it to McWilliams subject
to her lien.

[7] Fox’s arguments are partly correct. We agree that Fox’s
lien, for Whitbeck’s arrears and future obligations, attached
to his property from the date of the judgment and had prior-
ity over any subsequent encumbrance of the property. And we
agree that Thiem and McWilliams took the property subject to
Fox’s lien. But unless a judgment creditor shows that a judg-
ment debtor has fraudulently transferred real property to avoid
creditors, the relevant question for the remedy of execution is
whether the debtor has any interest in the property.

[8] Under Neb. Rev. Stat. § 25-1501 (Reissue 2008), execu-
tion is an administrative process; a clerk of the court issues
the writ. But under § 25-1516, a judgment creditor can obtain
a writ of execution only to levy on the judgment debtor’s per-
sonal or real property interests:

(1) The writ of execution against the property of the
debtor issuing from any court of record in this state shall
command the officer to whom it is directed that of the
goods and chattels of the debtor he or she cause to be
made the money specified in the writ, and for want of
goods and chattels he or she cause the same to be made
of the lands and tenements of the debtor.

(Emphasis supplied.)

7 See, e.g., McCook Nat. Bank v. Myers, 243 Neb. 853, 503 N.W.2d 200
(1993); McCord v. McCord, 128 Neb. 230, 258 N.W. 474 (1935) (citing
Lynch v. Rohan, 116 Neb. 820, 219 N.W. 239 (1928)).

8 See, e.g., Morello v. Land Reutil. Comm. of Cty. of Douglas, 265 Neb. 735,
659 N.W.2d 310 (2003). See, also, 5 Richard R. Powell & Michael Allan
Wolf, Powell on Real Property § 38.05[5] (2000).
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Similarly, § 25-1518 requires an officer receiving a writ of
execution to attempt to seek a judgment debtor’s available per-
sonal property first and, if that fails, to execute the lien against
the debtor’s available real property:

The officer to whom a writ of execution is delivered
shall proceed immediately to levy the same upon the
goods and chattels of the debtor; but if no goods and chat-
tels can be found, the officer shall endorse on the writ of
execution no goods, and forthwith levy the writ of execu-
tion upon the lands and tenements of the debtor, which
may be liable to satisfy the judgment.

(Emphasis supplied.)

[9] McWilliams argues that a judgment creditor cannot exe-
cute a lien on real property unless the judgment debtor has a
legal or equitable interest in the property.” Fox’s argument that
this court decided these cases before the Legislature enacted
§ 42-371 misses the point. The relevant writ of execution stat-
utes have not substantively changed. To obtain an execution
sale of the property for a judgment owed by Whitbeck, Fox
had to show that Whitbeck still had an interest in the property
or that he had fraudulently transferred it.!® Fox never alleged a
fraudulent transfer, and the court’s order did not rest upon such
findings. We therefore reverse the order and remand the cause
with directions for the court to vacate its order confirming the
execution sale.

REVERSED AND REMANDED WITH DIRECTIONS.

CASsEL, J., not participating.

° See, Thies v. Weible, 126 Neb. 720, 254 N.W. 420 (1934); Flint v.
Chaloupka, 72 Neb. 34, 99 N.W. 825 (1904); First Nat. Bank of
Plattsmouth v. Tighe, 49 Neb. 299, 68 N.W. 490 (1896).

10" See, e.g., United States Nat. Bank v. Rupe, 207 Neb. 131, 296 N.W.2d 474
(1980); Weckerly v. Taylor, 74 Neb. 84, 103 N.W. 1065 (1905).
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STEPHAN, J.
Ronald G. Vlach brought this declaratory judgment action
in 2012. He alleged his 1985 marriage to Rhonda K. Vlach
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was invalid because no certificate of marriage was filed with
the county clerk. The district court for Dodge County found
the marriage was valid and awarded attorney fees to Rhonda.
Ronald filed this timely appeal. We affirm the judgment of the
district court.

BACKGROUND

The underlying facts in this case are largely undisputed.
Ronald and Rhonda obtained a “License and Certificate of
Marriage” form bearing the identifying number “48 - 475”
from the Dodge County Court on October 3, 1985. They then
participated in a wedding ceremony officiated by a county
judge on October 4.

The form referred to above has three sections. The first sec-
tion is untitled and asks for identifying information about the
parties and the officiant. This section of the form before us is
mostly completed; only the name of the person performing the
ceremony and the names of the witnesses to the ceremony are
missing. The second section is entitled “Marriage License.”
It states, “LICENSE IS HEREBY GRANTED to any person
authorized to solemnize marriages according to the laws of said
State, to join [the parties] in marriage within Dodge County,
Nebraska.” The marriage license section of the form requests
the names, residences, and dates and places of birth of the
parties. It then states, “And the person joining them in mar-
riage is required to make due return of his proceedings to the
County Judge of Dodge County within fifteen days.” On the
form before us, all of the parties” information is included in the
marriage license section. In addition, the county judge’s name
is typed in and the license section of the form is signed by the
clerk of the county court.

The third section of the form is entitled “Return of Marriage
Ceremony Certificate On License No. 48 - 475” (return). This
portion is intended to be completed by the marriage officiant
who certifies that he or she joined the parties in marriage in
the presence of two witnesses. The return is then to be pre-
sented to a county judge and the clerk of the county court for
signatures and filing. On the form before us, the return sec-
tion contains only the name of the county and the marriage
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license number. The remainder of the section is blank. It is
undisputed that the return was never filed with the State of
Nebraska’s Department of Health and Human Services, health
records management section, previously known as the Bureau
of Vital Statistics.

Ronald asked the district court to declare that “no marriage
ever existed” because the return was not completed and filed.
He asserts that he and Rhonda are not and never have been
husband and wife.

In her answer, Rhonda admitted that the parties obtained the
marriage license form and that a marriage ceremony occurred.
She alleged that the filing of the return is an administrative
action and that the failure to do so does not affect the validity
of the marriage. She requested that the action be dismissed and
that she be awarded attorney fees both pursuant to Neb. Rev.
Stat. § 25-824 (Reissue 2008) and “in equity.”

Ronald filed a motion for summary judgment. In support
of his motion, he offered and the court received (1) a certi-
fied copy of the marriage form bearing the completed license
but uncompleted return section; (2) a document stating that
the State of Nebraska health records management section
had no record of the marriage; and (3) Ronald’s affidavit,
in which he stated that he and Rhonda “held each other out
as husband and wife” after the marriage ceremony until his
attorney discovered on March 15, 2012, that the return had not
been completed.

The court also received several affidavits offered by Rhonda.
In one, a former county judge averred that he performed the
ceremony and solemnized the marriage of Ronald and Rhonda
on October 4, 1985. The judge averred that after the ceremony,
he prepared a marriage certificate. The certificate noted the
names and addresses of the two witnesses to the marriage
and the names, dates of birth, and residences of Ronald and
Rhonda. The judge averred that he signed the certificate him-
self and handed it to Ronald.

In another affidavit, Rhonda averred that she and Ronald
were married by the county judge in Fremont, Nebraska, at
a ceremony attended by approximately 250 people. At the
conclusion of the ceremony, the judge asked the witnesses to
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accompany him to a small table at the front of the room, where
he asked the witnesses to sign the original marriage certificate.
Rhonda’s maid of honor confirmed the signing of the cer-
tificate at the table. Rhonda averred that when she and Ronald
returned from their honeymoon, she asked Ronald what he had
done with the original marriage certificate, and he replied that
he had placed it in a safe in his office. Rhonda averred that
early in the marriage, Ronald retrieved the marriage certificate
from the safe to enable Rhonda to travel because she did not
have a passport, and that he later insisted that Rhonda return
the certificate to him, “claiming that his safe was the most
secure location.”

In a deposition, Ronald denied that he had the original or
a copy of the marriage certificate. Ronald said he had no idea
what happened to the marriage license after it was issued.
He did not recall whether a marriage certificate was ever
signed, and he did not recall ever seeing an original marriage
certificate. The court also received the affidavit of Ronald’s
best man at the wedding, who stated that he did not observe
the judge give the certificate to Ronald or Rhonda after the
ceremony. The parties stipulated that the entire case could
be submitted to the court on the record made at the summary
judgment hearing.

The district court entered an order denying Ronald’s motion
for summary judgment and resolving the merits of the case,
which turns on an issue of law: whether a fully executed and
duly filed return of a marriage license is a legal requirement
for a valid marriage in Nebraska. The court concluded that
the requirements for a valid legal marriage, as provided by
Neb. Rev. Stat. § 42-104 (Reissue 1984), had been met. The
court further determined that the statutes relating to a return
of a marriage certificate are “procedural” and “do not consti-
tute substantive requirements for a valid legal marriage under
Nebraska law.” Finally, the court determined that “the evidence
as presented is uncontroverted that the parties have held them-
selves out as husband and wife since the date of their marriage
on October 3, 1985[,] and have continued to do so for the past
26 years.” After another evidentiary hearing, the court entered
an order awarding Rhonda attorney fees of $7,500 and taxing
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costs to Ronald. Ronald appeals from both orders. We moved
the appeal to our docket on our own motion pursuant to our
statutory authority to regulate the caseloads of the appellate
courts of this state.'

ASSIGNMENTS OF ERROR
Ronald assigns, summarized and restated, that the district
court erred in (1) finding that a valid marriage existed, (2) find-
ing that a common-law marriage existed between Ronald and
Rhonda, and (3) awarding attorney fees to Rhonda.

STANDARD OF REVIEW

[1] When a declaratory judgment action presents a question
of law, an appellate court decides the question independently of
the conclusion reached by the trial court.?

[2] Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court.?

[3] On appeal, a trial court’s decision awarding or denying
attorney fees will be upheld absent an abuse of discretion.*

ANALYSIS

VALIDITY OF MARRIAGE

The Nebraska statutes governing the formation of a marriage
are codified at Neb. Rev. Stat. §§ 42-101 to 42-118 (Reissue
2008). Under the version of § 42-104 in effect in 1985, mar-
riage licenses were issued by county courts.” The statute was
amended in 1986° to provide that marriage licenses be issued
by county clerks. The amendment also provided that “[a]ppli-
cations for a marriage license made with the county court

! See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
2 City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

3 United States Cold Storage v. City of La Vista, 285 Neb. 579, 831 N.W.2d
23 (2013).

4 Fitzgerald v. Community Redevelopment Corp., 283 Neb. 428, 811 N.W.2d
178 (2012).

5§ 42-104 (Reissue 1984).
6 1986 Neb. Laws, L.B. 525, § 4.
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prior to the operative date of this act [January 1, 1987], shall
be processed and licenses shall be issued by the county court
according to the law and procedures in effect on the date each
application was made.”’

Thus, we are governed by the law in effect in 1985. At that
time, § 42-104 provided that “no marriage hereafter contracted
shall be recognized as valid unless [a] license has been previ-
ously obtained, and unless such marriage is solemnized by a
person authorized by law to solemnize marriages.”® The cur-
rent version of the statute is the same except for the additional
provision that the license must be “used within one year from
the date of issuance.”

[4] In the absence of a statutory indication to the contrary,
this court gives words in a statute their ordinary meaning.'’
The plain language of § 42-104, both at the time of the Vlachs’
application for a marriage license and today, includes only two
requirements for a marriage to be valid: the issuance of a mar-
riage license and the subsequent solemnization of the marriage
by a person authorized to do so.

And this is how we have construed the statute. In Collins
v. Hoag & Rollins,"' we reversed the Workers’ Compensation
Court’s holding that a common-law wife could receive work-
ers’ compensation benefits for her deceased common-law hus-
band. This court determined that the statutory language of
§ 42-104 was “clearly intended to prohibit and make invalid
any marriage in this state unless a license was first obtained
and the marriage solemnized by a person authorized to sol-
emnize marriages.”'> In a companion divorce case, Walden v.

7 Id.
8§ 42-104 (Reissue 1984).
9 § 42-104 (Reissue 2008).

19 Mutual of Omaha Bank v. Murante, 285 Neb. 747, 829 N.W.2d 676
(2013); Credit Bureau Servs. v. Experian Info. Solutions, 285 Neb. 526,
828 N.W.2d 147 (2013).

' Collins v. Hoag & Rollins, 122 Neb. 805, 241 N.W. 766 (1932).
12 1d. at 808, 241 N.W. at 768.
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Walden,"” we affirmed a trial court’s determination that there
was no valid marriage because there had been no solemniza-
tion ceremony as required by § 42-104, even though the parties
had cohabited and held themselves out as husband and wife for
a considerable period.

It is undisputed that the two requirements for a valid mar-
riage were met in this case. A marriage license was issued, and
on the following day, the marriage was solemnized by a county
judge authorized to perform marriages. But Ronald contends
that a third requirement was not met: the execution and filing
of the license and return. His argument is based on the follow-
ing statutes as they existed in 1985. Section 42-108 provided
that persons performing a marriage ceremony

shall make a return of his or her proceedings in the
premises, showing the names and residences of at least
two witnesses who were present at such marriage, which
return shall be made to the county judge who issued the
license within fifteen days after such marriage has been
performed, which return the county judge shall record or
cause to be recorded in the same book where the marriage
license is recorded.
Section 42-106 required county judges to maintain records of
marriages licenses issued, and § 42-112 provided that county
judges “shall record all such returns of such marriages in a
book to be kept for that purpose within one month after receiv-
ing the same.” Section 42-115 required religious societies join-
ing their members in marriage to complete and file a certificate
of the marriage in a similar fashion.

Ronald argues that because these statutes use the word
“shall” in referring to the obligation of the officiant to com-
plete and file the return, the marriage is invalidated if the offi-
ciant does not comply. We disagree. If the Legislature intended
such an outcome, it could have included the completion and
filing of the return as a third requirement in § 42-104. We find
no indication in the statutes that the Legislature intended to
penalize the parties to a duly licensed and solemnized marriage

13 Walden v. Walden, 122 Neb. 804, 241 N.W. 766 (1932).
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for an officiant’s subsequent failure to complete and file the
return.'* The purpose of the return is to provide an official
record that the solemnization ceremony was performed. This
is evident based on § 42-116, which provides that the origi-
nal or a certified copy of the license “shall be received in all
courts and places as presumptive evidence of the fact of such
marriage.” In the absence of the certificate, parties would be
required to prove the existence of the marriage by some other
means, as they did in this case.

We agree with the district court that all statutory require-
ments were met and that the marriage of Ronald and Rhonda
was valid. For completeness, we address Ronald’s argument
that the district court erred in determining that the parties had
entered into a common-law marriage. We agree that common-
law marriages are not recognized in Nebraska.!” But we do not
read the district court’s order as recognizing a common-law
marriage. Rather, it was simply stating that the parties had held
themselves out as husband and wife. The court specifically
determined that the legal requirements for a valid marriage as
set forth in § 42-104 were met. As noted above, we agree.

ATTORNEY FEES

[5] Having determined that the district court correctly
decided the merits of the case in Rhonda’s favor, we turn to
Ronald’s argument that it abused its discretion in awarding her
attorney fees in the amount of $7,500. A party may recover
attorney fees and expenses in a civil action only when a statute
permits recovery or when the Nebraska Supreme Court has
recognized and accepted a uniform course of procedure for
allowing attorney fees.'® Rhonda sought an award of attorney
fees both pursuant to § 25-824, which allows attorney fees
in frivolous actions, and in equity. The district court did not
specify the legal basis for its award of attorney fees.

14 See § 42-113 (Reissue 1984).

15 See, Randall v. Randall, 216 Neb. 541, 345 N.W.2d 319 (1984); Ropken v.
Ropken, 169 Neb. 352, 99 N.W.2d 480 (1959).

16" Eikmeier v. City of Omaha, 280 Neb. 173, 783 N.W.2d 795 (2010);
Wetovick v. County of Nance, 279 Neb. 773, 782 N.W.2d 298 (2010).
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[6,7] A declaratory judgment action is to declare the rights,
status, or other legal relations between the parties.!” An action
for declaratory judgment is sui generis; whether such action is
to be treated as one at law or one in equity is to be determined
by the nature of the dispute.'® Here, the nature of the declara-
tory judgment action is the determination of the marital status
of the parties. Accordingly, we conclude that entitlement to
attorney fees should be governed by the law applicable to the
dissolution of marriage.

[8,9] In an action for the dissolution of marriage, the
award of attorney fees is discretionary with the trial court, is
reviewed de novo on the record, and will be affirmed in the
absence of an abuse of discretion.'” Such an award of attor-
ney fees involves consideration of such factors as the nature
of the case, the services performed and results obtained, the
length of time required for preparation and presentation of the
case, the customary charges of the bar, and general equities of
the case.”

Based on our review of the record, we find no abuse of dis-
cretion in the award of attorney fees under the district court’s
equity jurisdiction in domestic relations matters. Accordingly,
we need not determine whether Ronald’s action was “frivo-
lous” within the meaning of § 25-824.

CONCLUSION
For the reasons discussed, we affirm the judgment of the
district court.
AFFIRMED.
ConnoLLy and MILLER-LERMAN, JJ., participating on briefs.
McCorMACK, J., not participating.

17 Neb. Rev. Stat. § 25-21,149 (Reissue 2008); Bentley v. School Dist. No.
025, 255 Neb. 404, 586 N.W.2d 306 (1998).

8 American Amusements Co. v. Nebraska Dept. of Rev., 282 Neb. 908, 807
N.W.2d 492 (2011); Wetovick v. County of Nance, supra note 16.

19 Sitz v. Sitz, 275 Neb. 832, 749 N.W.2d 470 (2008); Gress v. Gress, 271
Neb. 122, 710 N.W.2d 318 (2006).

20 See id.
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on the record.
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HEeavican, C.J.
INTRODUCTION

After having judgment entered against them by the county
court, Lawrence Whelan and Jane Whelan appealed to the
district court, acting as an intermediate court of appeals. As
part of that appeal, the Whelans offered into evidence the bill
of exceptions created before the county court. Subsequent to
the appeal hearing, the district court became aware that the
county court’s bill of exceptions was incomplete. Due to the



CENTURION STONE OF NEB. v. WHELAN 151
Cite as 286 Neb. 150

incomplete bill, the district court reviewed only the pleadings
and affirmed the judgment of the county court. The Whelans
appeal. We reverse, and remand with directions.

BACKGROUND

The Whelans entered into a contract for services and sup-
plies with Centurion Stone of Nebraska (Centurion Stone).
Disputes arose surrounding the contract. Centurion Stone
filed suit against the Whelans for breach of contract and
quantum meruit, seeking $15,973.58. The Whelans filed a
counterclaim. Following a jury trial, judgment was entered
for Centurion Stone and against the Whelans in the amount
of $8,256.75.

The Whelans appealed this judgment to the Douglas County
District Court. At a hearing before the district court, the
Whelans asked the district court to take judicial notice of the
county court transcript and offered exhibit 1, which was the
bill of exceptions of the proceedings before the county court.

Subsequently, Centurion Stone filed a motion to dismiss
the Whelans’ appeal and pointed out the incompleteness of
the bill of exceptions, specifically that tape 17 had been
lost and, with it, several hours of testimony. A hearing was
held on that motion on July 19, 2012. During the hearing,
Lawrence, who is a licensed attorney representing himself
and his wife, Jane, acknowledged that as of the date of the
appeal hearing, he was aware of certain deficiencies in the
county court record.

After taking the matter under advisement, the district court
entered an order stating:

Our Supreme Court has held that it is “incumbent upon
the Appellant to present a record which supports the errors
assigned.” [Citation omitted.] Their opportunity to do so
was at the time of the appeal which they instituted and
they did not. Rather, knowing that the Bill of Exceptions
(Ex. 1) was not complete before the hearing, Appellants
marked and offered it as an exhibit, representing it as the
complete record and asked this Court to rely upon it and
reverse the County Court.



152 286 NEBRASKA REPORTS

The district court then reviewed the pleadings and concluded
that they supported the county court’s judgment. The district
court also noted that the Whelans’ statement of errors was
filed out of time, but noted that even if the late statement
of errors was allowed, the record still did not support the
Whelans’ appeal.

ASSIGNMENTS OF ERROR
The Whelans assign that the district court erred in (1) fail-
ing to order the county court to complete the record or, in the
alternative, to remand the case to the county court for a new
trial, and (2) finding that the pleadings supported the judgment
of the county court.

STANDARD OF REVIEW

[1,2] The district court and higher appellate courts generally
review appeals from the county court for error appearing on
the record.! When reviewing a judgment for errors appearing
on the record, the inquiry is whether the decision conforms
to the law, is supported by competent evidence, and is neither
arbitrary, capricious, nor unreasonable.’

[3] However, in instances when an appellate court is required
to review cases for error appearing on the record, questions of
law are nonetheless reviewed de novo on the record.?

ANALYSIS

[4] We turn first to the Whelans’ contention that the district
court erred when it failed to remand this case to the county
court for a new trial. As a general proposition, it is incumbent
upon the appellant to present a record supporting the errors
assigned; absent such a record, an appellate court will affirm
the lower court’s decision regarding those errors.* We have
applied this rule against appellants in situations where the

' Schinnerer v. Nebraska Diamond Sales Co., 278 Neb. 194, 769 N.W.2d
350 (2009).

2 Id.
3.
4 Intercall, Inc. v. Egenera, Inc., 284 Neb. 801, 824 N.W.2d 12 (2012).
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appellant has failed to properly create or request the record
before the trial court by simply examining whether the plead-
ings supported the trial court’s judgment.’

But the rule is different where the fault for the lack of an
appellate record cannot be assigned to the parties. In Terry v.
Duff} the court was unable to locate the bill of exceptions.
Though it was unclear whether the bill had been lost by the
clerk of the court or by one or other of the parties, this court
vacated the trial court’s judgment and remanded the cause for
a new trial. And in State v. Slezak,” the lack of a bill of excep-
tions was attributed to the court reporter. We remanded the
cause to the district court with directions to order the county
court to prepare a new bill.* And quite recently, in Hynes v.
Good Samaritan Hosp., this court vacated a judgment and
remanded the cause for a new trial when, through no fault of
the parties, none of the testimony presented by the defendant
was preserved for appellate review.

In this case, the parties agree that the incomplete record
was the fault of the county court. Moreover, the district court
was informed and aware of the incomplete record prior to
reaching its decision. The district court should have ordered
the county court to file a complete bill of exceptions by any
manner deemed appropriate by the county court, including, if
necessary, holding a new trial in the county court. The district
court’s failure to do so was error.

5 See, e.g., Huddleson v. Abramson, 252 Neb. 286, 561 N.W.2d 580 (1997)
(bill not part of appellate record); Latenser v. Intercessors of the Lamb,
Inc., 245 Neb. 337, 513 N.W.2d 281 (1994) (bill incomplete); Scortsbluff
Typewriter Leasing v. Beverly Ent., 230 Neb. 699, 432 N.W.2d 844 (1988)
(bill incomplete); Nimmer v. Nimmer, 203 Neb. 503, 279 N.W.2d 156
(1979) (no bill of exceptions created); Boosalis v. Horace Mann Ins.
Co., 198 Neb. 148, 251 N.W.2d 885 (1977) (bill incomplete); Rhodes
v. Johnstone, 191 Neb. 552, 216 N.W.2d 168 (1974) (no bill created or
praecipe filed); Jones v. City of Chadron, 156 Neb. 150, 55 N.W.2d 495
(1952) (no bill created or authenticated).

6 Terry v. Duff, 246 Neb. 11, 516 N.W.2d 591 (1994).

7 State v. Slezak, 230 Neb. 197, 430 N.W.2d 533 (1988).

8 Id. See, also, State v. Benson, 199 Neb. 549, 260 N.W.2d 208 (1977).

° Hynes v. Good Samaritan Hosp., 285 Neb. 985, 830 N.W.2d 499 (2013).
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We reverse, and remand with directions to the district court
to order the county court to file a complete bill of exceptions
with the district court or, in the alternative, to hold a new trial.
As such, we need not address the Whelans’ second assignment
of error.

CONCLUSION
The order of the district court affirming the judgment of
the county court is reversed, and the cause is remanded with
directions.
REVERSED AND REMANDED WITH DIRECTIONS.
MILLER-LERMAN, J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V.
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1. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the
relevant question for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.

2. Convictions: Appeal and Error. In reviewing a criminal conviction, an appel-
late court does not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence.

3. Trial: Effectiveness of Counsel: Evidence: Appeal and Error. An ineffective
assistance of counsel claim will not be addressed on direct appeal if it requires an
evidentiary hearing.

Petition for further review from the Court of Appeals,
IrwiN, PIRTLE, and RiEDMANN, Judges, on appeal thereto from
the District Court for Saunders County, Mary C. GILBRIDE,
Judge, on appeal thereto from the County Court for Saunders
County, MarvVIN V. MILLER, Judge. Judgment of Court of
Appeals affirmed.

Cynthia R. Lamm, of Law Office of Cynthia R. Lamm,
for appellant.
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HEeavican, C.J., WRIGHT, STEPHAN, and MILLER-LERMAN, JJ.

PerR CuURIAM.
NATURE OF CASE

This case is before us on further review of the decision of
the Nebraska Court of Appeals. See State v. Osborne, 20 Neb.
App. 553, 826 N.W.2d 892 (2013). Dean L. Osborne was con-
victed in the county court for Saunders County of third degree
sexual assault and admitting a minor to an obscene motion
picture, show, or presentation. The district court affirmed. The
Court of Appeals affirmed the third degree sexual assault con-
viction, but reversed the obscenity-related count. We granted
Osborne’s petition for further review; neither party challenges
the reversal of the obscenity-related conviction on further
review. Osborne claims that the Court of Appeals erred when it
failed to find that (1) there was not sufficient evidence to sup-
port his conviction for third degree sexual assault and (2) he
received ineffective assistance of trial counsel. We affirm the
decision of the Court of Appeals.

STATEMENT OF FACTS

The underlying facts of this case are set forth in greater detail
in the Court of Appeals’ opinion. See id. Generally, Osborne
was convicted in the county court for Saunders County of third
degree sexual assault, Neb. Rev. Stat. § 28-320(1) (Reissue
2008), and admitting a minor to an obscene motion picture,
show, or presentation, Neb. Rev. Stat. § 28-809 (Reissue 2008).
The charges against Osborne arose from events involving the
alleged victim, A.H., which occurred during the second half of
2009. The district court affirmed his convictions.

On appeal to the Court of Appeals, Osborne claimed that the
district court erred in various respects, including when it found
that there was sufficient evidence to support his convictions and
when it determined that the record was insufficient to review
his claims of ineffective assistance of trial counsel. The Court
of Appeals concluded that there was not sufficient evidence
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to support Osborne’s conviction for admitting a minor to an
obscene motion picture, show, or presentation. The Court of
Appeals reversed this conviction and remanded the cause with
directions to dismiss the charge. The Court of Appeals, how-
ever, concluded that there was sufficient evidence to support
the conviction for third degree sexual assault and affirmed that
conviction. The Court of Appeals did not address Osborne’s
other claims, including the claim related to ineffective assist-
ance of trial counsel. One member of the three-judge panel
dissented from that portion of the opinion which affirmed the
third degree sexual assault conviction. The dissenting opinion
generally asserts that the record does not support a finding that
Osborne’s acts in touching the victim were for sexual arousal
or gratification as required by Neb. Rev. Stat. § 28-318(5)
(Reissue 2008).
We granted Osborne’s petition for further review.

ASSIGNMENTS OF ERROR
Osborne claims that the Court of Appeals erred when it (1)
concluded that there was sufficient evidence to support his con-
viction for third degree sexual assault and (2) failed to address
his claims of ineffective assistance of trial counsel.

STANDARDS OF REVIEW

[1,2] When reviewing a criminal conviction for sufficiency
of the evidence to sustain the conviction, the relevant ques-
tion for an appellate court is whether, after viewing the
evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements
of the crime beyond a reasonable doubt. State v. Watt, 285
Neb. 647, 832 N.W.2d 459 (2013). In reviewing a criminal
conviction, an appellate court does not resolve conflicts in the
evidence, pass on the credibility of witnesses, or reweigh the
evidence. Id.

ANALYSIS
With regard to the sufficiency of the evidence to support
Osborne’s conviction for third degree assault, having reviewed
the briefs and record and having heard oral arguments, and
considering the relevant standard of appellate review, we
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conclude on further review that the decision of the Court of
Appeals in State v. Osborne, 20 Neb. App. 553, 826 N.W.2d
892 (2013), is not erroneous. Accordingly, we affirm the deci-
sion of the Court of Appeals which affirmed the portion of the
district court’s order in which it affirmed Osborne’s conviction
for third degree sexual assault.

With regard to Osborne’s claims related to the alleged inef-
fectiveness of trial counsel, we note that the Court of Appeals
did not discuss this claim. In contrast, the district court sitting
as an appellate court did consider effectiveness of trial counsel
and stated that it would not “address the ineffective counsel
issues on this direct appeal as an evidentiary hearing would be
required for such a review.”

[3] We have often stated that an ineffective assistance of
counsel claim will not be addressed on direct appeal if it
requires an evidentiary hearing. State v. Watt, supra. The dis-
trict court determined that an evidentiary hearing would be
required, and we agree with the district court’s assessment of
the record. We treat the Court of Appeals’ silence on the issue
as its indication that the ineffective assistance of trial counsel
issue could not be reached on direct appeal on the existing
record, and so construed, we agree.

CONCLUSION
On further review, we affirm the decision of the Court
of Appeals.
AFFIRMED.
ConnoLLy and McCorMACK, JJ., participating on briefs.
CassEL, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
MICHALE M. DIXON, APPELLANT.
835 N.W.2d 643

Filed June 28, 2013. No. S-12-791.

1. Constitutional Law: Criminal Law: Right to Counsel. The Sixth Amendment
to the U.S. Constitution provides that in all criminal prosecutions, the accused
shall have the assistance of counsel for his or her defense.
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2. : : ____. An indigent criminal defendant’s Sixth Amendment right
to counsel does not include the right to counsel of the indigent defendant’s
own choice.

3. Rules of the Supreme Court: Right to Counsel. Neb. Ct. R. of Prof. Cond.
§ 3-501.2(d) (rev. 2008) provides that a limited appearance may be entered by a
lawyer only when a person is not represented.

4. Right to Counsel: Waiver: Effectiveness of Counsel. Counsel appointed to an
indigent defendant must remain with the defendant unless one of three conditions
is met: (1) The accused knowingly, voluntarily, and intelligently waives the right
to counsel and chooses to proceed pro se; (2) appointed counsel is incompetent,
in which case new counsel is to be appointed; or (3) the accused chooses to retain
private counsel.

5. Criminal Law: Courts: Right to Counsel: Time. A district court has discretion
in determining the amount of time to allow a criminal defendant to attempt to
retain private counsel.

6. Criminal Law: Right to Counsel: Time. Where a criminal defendant is finan-
cially able to hire an attorney, he or she may not use his or her neglect in hiring
one as a reason for delay.

7. Effectiveness of Counsel: Proof. In order to establish whether a defendant
was denied effective assistance of counsel, the defendant must first demonstrate
that counsel was deficient; that is, counsel did not perform at least as well as a
criminal lawyer with ordinary training and skill in the area. Second, the defendant
must show that he or she was prejudiced by the actions or inactions of his or her
counsel; that is, the defendant must demonstrate with reasonable probability that
but for counsel’s deficient performance, the result of the proceeding would have
been different.

8. Appeal and Error. A party cannot complain of error which he or she has invited
the court to commit.

Appeal from the District Court for Lancaster County: KAREN
B. FLowERs, Judge. Affirmed.

Steffanie J. Garner Kotik, of Kotik & McClure Law,
for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein
for appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, MILLER-LERMAN,
and CASSEL, JJ.

HEeavican, C.J.
INTRODUCTION
Michale M. Dixon pled no contest to the unauthorized use
of a financial transaction device with a value between $500
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and $1,500. Dixon was found to be a habitual criminal and
was sentenced to 10 to 20 years’ imprisonment. On appeal,
Dixon claims that her Sixth Amendment right to counsel was
denied when private counsel was prohibited from entering a
limited appearance in her case. Dixon further claims that her
trial counsel was ineffective and that the district court erred in
sentencing her on the same day it accepted her plea. We affirm
the decision of the district court.

FACTUAL BACKGROUND

The facts of this case are not contested. On April 9, 2012,
Dixon was charged with the unauthorized use of a financial
transaction device with a value between $500 and $1,500,
and with another offense in a separate case. The information
filed in this case alleges that on or about December 15, 2011,
Dixon used a bank debit card which was not hers for the pur-
pose of obtaining money or credit with intent to defraud or
without the authorization of the owner of the debit card. The
public defender’s office was appointed to represent Dixon
on both sets of Dixon’s offenses, because she was found to
be indigent.

On June 28, 2012, the public defender and the prosecutor
assigned to this case appeared before the district court, with
Dixon present, and informed the court that they both had been
contacted repeatedly by attorney Frank Robak, Sr., about the
case. The public defender and the prosecutor informed the
court that Robak had been paid a retainer fee by Dixon’s fiance
to represent Dixon, but had not entered a formal appearance
in the case. Dixon reported to the public defender that she had
paid Robak enough money for him to enter a plea on Dixon’s
behalf, but that Robak was requesting more money to proceed
with a jury trial. The public defender further explained that
Dixon had requested a continuance in the case so that Dixon
could gather the funds necessary to retain Robak and proceed
with trial. The prosecutor informed the court that she had no
objection to the continuance of the matter so that Dixon could
obtain funds to retain Robak for representation.

The court allowed for the continuance, and Dixon waived all
of her rights to a speedy trial on the record. The court further



160 286 NEBRASKA REPORTS

explained to Dixon that because Robak had never entered
an appearance in the case, he was not currently representing
Dixon and that the public defender was her current counsel.
A status hearing was scheduled for July 24, 2012, for the
parties to inform the court as to whether Dixon was able to
retain Robak.

On July 18, 2012, Robak filed a “Limited Appearance
of Counsel” on behalf of Dixon for the “limited purpose of
attempting immediate resolution of this case without neces-
sity of a trial or complex hearings.” A week after this filing,
on July 24, the court conducted the scheduled status hearing
with the public defender and the prosecutor present. Robak
was not present at the hearing. The court reported on the
record that Robak confirmed with the court and the vari-
ous parties in chambers the week prior that he would not be
representing Dixon and that he would be withdrawing his
limited appearance. The court further noted that pursuant to
Neb. Ct. R. of Prof. Cond. § 3-501.2(d) (rev. 2008), a limited
appearance may be entered by a lawyer only when a party is
not represented and that it considered Robak’s limited appear-
ance a “nullity,” regardless of whether Robak was going to
withdraw it. The court then made a docket entry reflecting
this finding.

On July 30, 2012, the public defender and the prosecutor
appeared before the district court again, with Dixon present,
to address Robak’s continued contact with Dixon. According
to Dixon’s public defender, Robak continued to communicate
with Dixon regarding the case. The public defender reported
Robak had instructed Dixon to inform the court that Dixon
supported his limited appearance and that the court should
take notice of this. The court refused to take such notice,
again noting that “a person may enter a limited appearance
for a person who is not represented” and that “Dixon is rep-
resented.” The court further instructed Dixon that Robak had
to fully represent her or not represent her at all. The court
explained to Dixon that Robak had previously told the court
in chambers prior to the July 24 status hearing that he would
represent Dixon in seeking a plea, but not if the case went
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to trial. However, there was no plea offer before the court.
Thus, the court found Robak was not representing Dixon.
Dixon’s case was then placed on the court’s trial list for the
September term.

On August 1, 2012, the court sent a letter to Robak, with
copies to the prosecutor and the public defender. The let-
ter stated that the court understood that Robak was going to
withdraw his limited appearance, as he had indicated at the
July 18 in-chambers meeting, but that he had failed to do so.
The letter further reported that the Nebraska rules on limited
representation do not permit a lawyer to enter a limited appear-
ance on behalf of a person who is represented by counsel. The
letter contained a copy of § 3-501.2(d) and explained that the
public defender was Dixon’s current attorney unless the court
specifically gave the public defender permission to withdraw
from the case.

On August 30, 2012, Dixon pled no contest to the unautho-
rized use of a financial device with a value between $500 and
$1,500. The court found that Dixon understood her rights and
the consequences of waiving those rights and that Dixon’s
waiver was freely, voluntarily, knowingly, and intelligently
given. The court accepted Dixon’s plea. In exchange for
Dixon’s plea of no contest, the offense charged in Dixon’s
other case was dismissed. Dixon then reported to the court
that she was satisfied with the job the public defender had
done in this matter. After the court accepted Dixon’s plea, it
asked Dixon if she wanted to be sentenced that day. Dixon
answered affirmatively and confirmed she had discussed this
with counsel.

An enhancement hearing was then held, and the prosecution
entered five exhibits into evidence relating to Dixon’s vari-
ous prior convictions. The exhibits demonstrated that in 2000,
Dixon was sentenced to two separate terms of imprisonment
for 1 to 3 years, to run concurrently, for two counts of second
degree forgery; in 2005, Dixon was sentenced to two separate
terms of imprisonment for 6 to 10 years, to run concurrently,
for burglary and criminal possession of a financial transac-
tion device. Dixon objected to the admittance of the exhibits
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related to her 2000 convictions. Dixon claimed those convic-
tions were currently on appeal for the reason that she was not
aware in 2000 that she could have transferred those cases to
juvenile court. As such, Dixon argued those convictions could
not be used for enhancement purposes. Dixon also objected to
the exhibits related to her 2005 convictions. She asserted that
the past convictions established by those exhibits were also not
appropriate for enhancement purposes because she was pres-
ently serving sentences for those convictions.

The court found all of Dixon’s objections to be collateral
attacks on the earlier judgments. The court then found Dixon
to be a habitual criminal for purposes of enhancement and
sentenced Dixon to 10 to 20 years’ imprisonment. Dixon
timely appealed.

ASSIGNMENTS OF ERROR

Dixon assigns that (1) the district court committed revers-
ible error by denying her Sixth Amendment right to counsel
of her choosing by not allowing Robak to appear in the case,
(2) she received ineffective assistance of counsel in that her
public defender failed to file an interlocutory appeal challeng-
ing the denial of the entry of appearance of Robak, and (3) the
district court erred in proceeding with sentencing on the same
day as the plea hearing because there were unresolved post-
conviction proceedings that would have affected the sentence
in this matter.

STANDARD OF REVIEW

When dispositive issues on appeal present questions of law,
an appellate court has an obligation to reach an independent
conclusion irrespective of the decision of the court below.!

Appellate review of a claim of ineffective assistance of
counsel is a mixed question of law and fact. When review-
ing a claim of ineffective assistance of counsel, an appellate
court reviews the factual findings of the lower court for clear
error.” To prevail on a claim of ineffective assistance of counsel

! State v. Scheffert, 279 Neb. 479, 778 N.W.2d 733 (2010).
% State v. Moyer, 271 Neb. 776, 715 N.W.2d 565 (2006).
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under Strickland v. Washington,’ the defendant must show that
counsel’s performance was deficient and that this deficient per-
formance actually prejudiced his or her defense. With regard
to the question of counsel’s performance or prejudice to the
defendant as part of the two-pronged test, an appellate court
reviews such legal determinations independently of the lower
court’s decision.*

ANALYSIS
Sixth Amendment Right to Counsel.

In her first assignment of error, Dixon argues that the dis-
trict court denied her Sixth Amendment right to counsel of her
choosing by not allowing Robak to enter a limited appearance
in this case. Dixon’s argument is without merit.

[1,2] The Sixth Amendment to the U.S. Constitution pro-
vides that “[i]n all criminal prosecutions, the accused shall
. . . have the Assistance of Counsel for his [or her] defence.”
This court has held that an indigent criminal defendant’s Sixth
Amendment right to counsel does not include the right to
counsel of the indigent defendant’s own choice.” On appeal,
Dixon does not contest that she was found to be indigent. As
such, Dixon’s argument regarding her choice of counsel is
without merit.

[3] Nor did the court err in prohibiting Robak from entering
a limited appearance on Dixon’s behalf. Section 3-501.2(d)
provides that a limited appearance may be entered by a law-
yer only when a person is not represented. In this case, Dixon
was represented throughout the proceedings. As such, the
court did not err in finding Robak’s limited appearance to be
a nullity.

[4] Furthermore, this court has held that counsel appointed
to an indigent defendant must remain with the defendant unless
one of three conditions is met: (1) The accused knowingly,
voluntarily, and intelligently waives the right to counsel and

3 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

4 See Moyer, supra note 2.
5 State v. Bustos, 230 Neb. 524, 432 N.W.2d 241 (1988).
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chooses to proceed pro se; (2) appointed counsel is incom-
petent, in which case new counsel is to be appointed; or (3)
the accused chooses to retain private counsel.® At no time
throughout her proceedings did Dixon waive her right to her
appointed public defender and choose to proceed pro se, nor
does the record reflect that Dixon reported to the court that her
appointed counsel was incompetent.

[5.6] The record establishes, however, that Dixon expressed
her desire to the court to retain Robak as private counsel to
replace her assigned public defender and asked the court for a
continuance to obtain funds to hire Robak. We have held that a
district court has discretion in determining the amount of time
to allow a criminal defendant to attempt to retain private coun-
sel.” We have further held that “‘[w]here a criminal defendant
is financially able to hire an attorney, he or she may not use his
or her neglect in hiring one as a reason for delay.””

Dixon’s public defender, the prosecution, and the court did
not object to Dixon’s request to retain Robak. Dixon’s request
for a continuance was granted, and the court, within its dis-
cretion, allowed Dixon almost a month’s time to gather the
funds Robak had requested for full representation. The court
explained to Dixon that because Robak had never entered
an appearance in the case, he was not currently representing
Dixon, and that the public defender was still her current coun-
sel. Therefore, the public defender was required to remain with
Dixon unless and until Dixon successfully retained Robak.” But
as expressed by Robak himself, Dixon failed to gather funds to
retain Robak.

During the continuance and while the public defender con-
tinued to represent Dixon, Robak filed his “Limited Appearance
of Counsel” on behalf of Dixon. Subsequent to his filing,
Robak reported to the court that Dixon could not pay him his
requested fees for full representation and that he would be

6 State v. Sandoval, 280 Neb. 309, 788 N.W.2d 172 (2010).
7 See State v. Neal, 231 Neb. 415, 436 N.W.2d 514 (1989).
8 Id. at 420, 436 N.W.2d at 518.

° Sandoval, supra note 6.
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withdrawing his limited appearance. Citing to § 3-501.2(d),
the court found Robak’s limited appearance to be a nullity and
continued to deny Robak’s attempts to make a limited appear-
ance on Dixon’s behalf.

As Dixon’s attempts to gather funds to retain Robak were
unsuccessful, Dixon remained represented by her public
defender at all times in this matter. Thus, as Dixon was rep-
resented by the public defender, pursuant to § 3-501.2(d), the
court did not err in finding Robak’s limited appearance to be
a nullity and in denying Robak’s continued attempts to enter a
limited appearance on Dixon’s behalf. Dixon’s first assignment
of error is without merit.

Ineffective Assistance of Counsel.

[7] In her second assignment of error, Dixon claims that
her public defender was ineffective because she failed to file
an interlocutory appeal when the district court did not allow
Robak to enter a limited appearance. In order to establish
whether a defendant was denied effective assistance of counsel,
the defendant must first demonstrate that counsel was deficient;
that is, counsel did not perform at least as well as a criminal
lawyer with ordinary training and skill in the area. Second,
the defendant must show that he or she was prejudiced by the
actions or inactions of her counsel; that is, the defendant must
demonstrate with reasonable probability that but for counsel’s
deficient performance, the result of the proceeding would have
been different.'

Because the district court correctly found that Robak’s lim-
ited appearance was invalid pursuant to Nebraska law, there
was no pertinent issue for her public defender to appeal.
Because Dixon has failed to show how her counsel was defi-
cient, she was not prejudiced. Dixon’s second assignment of
error is without merit.

Dixon’s Sentencing.
In her final assignment of error, Dixon asserts that the dis-
trict court erred in sentencing her on the same day that her

10 State v. Al-Zubaidy, 263 Neb. 595, 641 N.W.2d 362 (2002).



166 286 NEBRASKA REPORTS

plea was taken. Dixon contends that the objections she made
at her enhancement hearing related to her past convictions
demonstrated to the court that certain issues on appeal could
affect the enhancement of her sentence. Dixon argues here that
the court should have waited until those matters were decided
before sentencing her.

[8] The district court confirmed with Dixon, however, that
she wanted to be sentenced on the same day her plea was
taken and that she had discussed this with counsel. “It has long
been the rule in this state that a party cannot complain of error
which he [or she] has invited the court to commit.”!" Dixon’s
final assignment of error is without merit.

CONCLUSION
We affirm Dixon’s conviction and sentence.
AFFIRMED.
McCoRMACK, J., participating on briefs.

' Norwest Bank Neb. v. Bowers, 246 Neb. 83, 85, 516 N.W.2d 623, 624
(1994).

STATE OF NEBRASKA, APPELLEE, V.
JAasoN L. MARKS, APPELLANT.
835 N.W.2d 656

Filed June 28, 2013. No. S-12-931.

1. Postconviction: Appeal and Error. In appeals from postconviction proceedings,
an appellate court independently resolves questions of law.

2. Postconviction: Constitutional Law. A trial court’s ruling that a petitioner’s
allegations are refuted by the record or are too conclusory to demonstrate a
violation of the petitioner’s constitutional rights is not a finding of fact—it is a
determination, as a matter of law, that the petitioner has failed to state a claim for
postconviction relief.

3. Postconviction: Constitutional Law: Appeal and Error. In appeals from post-
conviction proceedings, an appellate court reviews de novo a determination that
the defendant failed to allege sufficient facts to demonstrate a violation of his or
her constitutional rights or that the record and files affirmatively show that the
defendant is entitled to no relief.
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4. Postconviction. The Nebraska Postconviction Act, Neb. Rev. Stat. § 29-3001 et
seq. (Reissue 2008 & Cum. Supp. 2012), provides that postconviction relief is
available to a prisoner in custody under sentence who seeks to be released on the
ground that there was a denial or infringement of his constitutional rights such
that the judgment was void or voidable.

5. Postconviction: Constitutional Law: Proof. In a motion for postconviction
relief, the defendant must allege facts which, if proved, constitute a denial or
violation of his or her rights under the U.S. or Nebraska Constitution, causing the
Judgment agamst the defendant to be void or voidable.

6. :___.Acourt must grant an evidentiary hearing to resolve the claims
ina postconv1ct10n motion when the motion contains factual allegations which, if
proved, constitute an infringement of the defendant’s rights under the Nebraska
or federal Constitution.

7. Postconviction: Proof. If a postconviction motion alleges only conclusions of
fact or law, or if the records and files in the case affirmatively show that the
defendant is entitled to no relief, the court is not required to grant an eviden-
tiary hearing.

8. Constitutional Law: Effectiveness of Counsel. A proper ineffective assistance
of counsel claim alleges a violation of the fundamental constitutional right to a
fair trial.

9. Effectiveness of Counsel: Proof: Appeal and Error. To prevail on a claim of
ineffective assistance of counsel under Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the defendant must show that his or
her counsel’s performance was deficient and that this deficient performance actu-
ally prejudiced the defendant’s defense. An appellate court may address the two
prongs of this test, deficient performance and prejudice, in either order.

10. Effectiveness of Counsel. In addressing the “prejudice” component of the
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), test, a court focuses on whether a trial counsel’s deficient performance
renders the result of the trial unreliable or the proceeding fundamentally unfair.

11. Effectiveness of Counsel: Proof: Words and Phrases. To show prejudice under
the prejudice component of the Strickland v. Washington, 466 U.S. 668, 104 S.
Ct. 2052, 80 L. Ed. 2d 674 (1984), test, there must be a reasonable probability
that but for the petitioner’s counsel’s deficient performance, the result of the
proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.

12. Effectiveness of Counsel: Appeal and Error. When a case presents lay-
ered claims of ineffective assistance of counsel, an appellate court determines
whether the petitioner was prejudiced by his or her appellate counsel’s failure to
raise issues related to his or her trial counsel’s performance. If the trial counsel
did not provide ineffective assistance, then the petitioner cannot show prejudice
from the appellate counsel’s alleged ineffectiveness in failing to raise the issue
on appeal.

Appeal from the District Court for Douglas County: W.
RusseLL Bowik 111, Judge. Affirmed.
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Thomas J. Garvey for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Heavican, C.J., WRiGHT, CoNNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Jason L. Marks was convicted of first degree murder and
use of a firearm to commit a felony. He was sentenced to life
imprisonment for first degree murder and to a consecutive term
of 5 to 10 years’ imprisonment on the firearm conviction. We
affirmed his convictions in State v. Marks, 248 Neb. 592, 537
N.W.2d 339 (1995) (Marks I), but his sentence on the firearm
conviction was twice vacated, and the cause remanded to the
district court to correct the amount of credit for time served.
See, also, State v. Marks, 265 Neb. xxii (No. S-02-1320, Apr.
9, 2003). Marks was represented by the same counsel at trial
and on these appeals. Marks filed an amended motion for post-
conviction relief, which the district court denied without an
evidentiary hearing. Marks appeals. Marks is represented by
new counsel in the current postconviction case. Because Marks
failed to allege facts that show he was entitled to relief and the
record refutes his claims, we affirm.

STATEMENT OF FACTS

On May 9, 1994, Marks was charged by information with
first degree murder and use of a firearm to commit a felony
in connection with the shooting death of Arthur Godbolt.
The facts of Marks’ underlying case are set forth in detail in
Marks 1.

On the night of the shooting, Marks, Wade Stewart, and
Shawn King were driving a vehicle owned by Stewart’s mother.
Stewart was driving, King was in the front passenger seat, and
Marks was in the back seat. In Marks I, we stated that Marks
testified that while they were driving,

he saw the victim’s car and saw people standing by it.
As they started driving toward the victim’s car, King
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started firing, so Marks . . . opened fire. Marks said that
after he saw the victim’s car, he figured that his group
would be shot at. He claimed that it was dark and that he
did not see anyone in the area where he was aiming. He
stated that after King started firing, he saw people by the
car run back toward the sidewalk and the house, and he
claimed that he was not thinking, but was just shooting at
the car. As they drove away, Marks looked back and said,
“Somebody fell.” He thought he might have accidentally
hit someone.
248 Neb. at 596, 537 N.W.2d at 343.

After a jury trial, Marks was found guilty on both counts.
On November 30, 1994, he was sentenced to life imprison-
ment for first degree murder and to a consecutive term of 5
to 10 years’ imprisonment on the firearm conviction. Marks’
convictions were affirmed in Marks I, but we twice vacated
the sentence for the use of a firearm conviction and remanded
the cause to the district court to correct the amount of credit
for time served. Marks was represented by the same counsel at
trial and on these appeals.

Marks filed an amended motion for postconviction relief
by new counsel on February 22, 2012. This postconviction
proceeding gives rise to the instant appeal. In his amended
motion, Marks alleged that he was entitled to postconviction
relief based on what he styled as “judicial misconduct,” pri-
marily because the district court excused a juror and replaced
him with an alternate juror when Marks was not present. Marks
styled additional claims as “prosecutorial misconduct,” primar-
ily alleging that the prosecution failed to advise defense coun-
sel of the existence of evidence regarding a bullet hole in the
vehicle in which Marks was riding on the night of the shooting.
Marks alleged various other claims based on purported denial
of effective assistance of counsel, including that trial counsel
failed to investigate aspects of the case, failed to call certain
witnesses, failed to file motions in limine and to suppress,
failed to request an intoxication defense instruction, and failed
to object to proposed jury instructions. Marks alleged that his
appellate counsel was ineffective because he failed to raise the
foregoing issues on direct appeal.
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In its September 14, 2012, order, the district court denied
Marks’ motion for postconviction relief without an evidentiary
hearing. The district court reasoned that Marks’ claims of inef-
fective assistance of trial and appellate counsel were without
merit generally because Marks failed to allege sufficient facts
to show prejudice or the record refuted his claims.

Marks appeals.

ASSIGNMENT OF ERROR
Marks claims, restated, that the district court erred when it
denied his motion for postconviction relief without an eviden-
tiary hearing.

STANDARD OF REVIEW
[1-3] In appeals from postconviction proceedings, we inde-
pendently resolve questions of law. State v. Edwards, 284
Neb. 382, 821 N.W.2d 680 (2012). A trial court’s ruling that
the petitioner’s allegations are refuted by the record or are
too conclusory to demonstrate a violation of the petitioner’s
constitutional rights is not a finding of fact—it is a determina-
tion, as a matter of law, that the petitioner has failed to state a
claim for postconviction relief. /d. Thus, in appeals from post-
conviction proceedings, an appellate court reviews de novo a
determination that the defendant failed to allege sufficient facts
to demonstrate a violation of his or her constitutional rights or
that the record and files affirmatively show that the defendant
is entitled to no relief. State v. Watkins, 284 Neb. 742, 825

N.W.2d 403 (2012); State v. Edwards, supra.

ANALYSIS

Marks claims on appeal that the district court erred when it
denied postconviction relief without conducting an evidentiary
hearing. We find no merit to Marks’ assignment of error.

[4,5] The Nebraska Postconviction Act, Neb. Rev. Stat.
§ 29-3001 et seq. (Reissue 2008 & Cum. Supp. 2012), provides
that postconviction relief is available to a prisoner in custody
under sentence who seeks to be released on the ground that
there was a denial or infringement of his constitutional rights
such that the judgment was void or voidable. State v. Molina,
279 Neb. 405, 778 N.W.2d 713 (2010); State v. York, 278 Neb.
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306, 770 N.W.2d 614 (2009). Thus, in a motion for postconvic-
tion relief, the defendant must allege facts which, if proved,
constitute a denial or violation of his or her rights under the
U.S. or Nebraska Constitution, causing the judgment against
the defendant to be void or voidable. State v. Gunther, 278
Neb. 173, 768 N.W.2d 453 (2009); State v. Jim, 275 Neb. 481,
747 N.W.2d 410 (2008).

[6,7] A court must grant an evidentiary hearing to resolve the
claims in a postconviction motion when the motion contains
factual allegations which, if proved, constitute an infringe-
ment of the defendant’s rights under the Nebraska or fed-
eral Constitution. State v. Watkins, supra. If a postconviction
motion alleges only conclusions of fact or law, or if the records
and files in the case affirmatively show that the defendant is
entitled to no relief, the court is not required to grant an evi-
dentiary hearing. Id.

In his amended motion for postconviction relief, Marks
styled his allegations as “judicial misconduct,” “prosecutorial
misconduct,” and ineffective assistance of trial and appellate
counsel. However, upon closer reading of the motion, all of
his allegations are more accurately characterized as claims of
ineffective assistance of counsel. Accordingly, our analysis is
limited to the principles applicable to ineffective assistance of
counsel claims. In particular, we examine the allegations in the
motion to see if there is an alleged factual basis on which a
court could conclude that the judgment was void or voidable.
We also examine the record to determine whether the district
court was correct when it determined that Marks was entitled
to no relief.

[8,9] A proper ineffective assistance of counsel claim
alleges a violation of the fundamental constitutional right to
a fair trial. See State v. Robinson, 285 Neb. 394, 827 N.W.2d
292 (2013). To prevail on a claim of ineffective assistance of
counsel under Strickland v. Washington, 466 U.S. 668, 104 S.
Ct. 2052, 80 L. Ed. 2d 674 (1984), the defendant must show
that his or her counsel’s performance was deficient and that
this deficient performance actually prejudiced the defendant’s
defense. State v. Robinson, supra. An appellate court may
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address the two prongs of this test, deficient performance and
prejudice, in either order. /d.

[10,11] In addressing the “prejudice” component of the
Strickland test, a court focuses on whether a trial counsel’s
deficient performance renders the result of the trial unreliable
or the proceeding fundamentally unfair. /d. To show prejudice
under the prejudice component of the Strickland test, there
must be a reasonable probability that but for the petitioner’s
counsel’s deficient performance, the result of the proceeding
would have been different. State v. Robinson, supra. A reason-
able probability is a probability sufficient to undermine confi-
dence in the outcome. /d.

[12] Because Marks’ trial counsel was also his appellate
counsel, this is his first opportunity to assert claims that
his trial counsel provided ineffective assistance. See State v.
Edwards, 284 Neb. 382, 821 N.W.2d 680 (2012). These claims
are layered ineffectiveness claims—i.e., a claim that his appel-
late counsel was ineffective for failing to raise claims of his
trial counsel’s ineffective assistance. When a case presents
layered claims of ineffective assistance of counsel, we deter-
mine whether the petitioner was prejudiced by his or her appel-
late counsel’s failure to raise issues related to his or her trial
counsel’s performance. Id. See, also, State v. Iromuanya, 282
Neb. 798, 806 N.W.2d 404 (2011). If the trial counsel did not
provide ineffective assistance, then the petitioner cannot show
prejudice from the appellate counsel’s alleged ineffectiveness
in failing to raise the issue on appeal. See id.

As noted, we treat Marks’ numerous allegations in his
motion as being in the nature of ineffective assistance of coun-
sel. So treated, Marks claims in excess of 30 trial and appel-
late counsel errors. We have reviewed the entirety of Marks’
motion and the record and find no claim merits relief and
therefore conclude that the district court did not err when it
denied Marks’ motion for postconviction relief without an evi-
dentiary hearing. In the remainder of this opinion, we confine
our remarks to several claims by way of illustration.

Marks alleged in his amended motion that he is entitled
to postconviction relief because the district court excused a
sitting juror and replaced him with an alternate juror when
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Marks was not present. In substance, Marks claims that his trial
counsel failed to object and to insist that Marks be present for
this development.

Although a defendant has a right to be present at all critical
stages of a trial, Rushen v. Spain, 464 U.S. 114, 104 S. Ct. 453,
78 L. Ed. 2d 267 (1983), the U.S. Supreme Court has stated
that a defendant does not have a right to be present when his or
her “presence would be useless,” Snyder v. Massachusetts, 291
U.S. 97, 106, 54 S. Ct. 330, 78 L. Ed. 674 (1934), overruled
in part on other grounds, Malloy v. Hogan, 378 U.S. 1, 84 S.
Ct. 1489, 12 L. Ed. 2d 653 (1964). A due process right to be
present is not absolute; rather, “the presence of a defendant is a
condition of due process to the extent that a fair and just hear-
ing would be thwarted by his absence.” 291 U.S. at 107-08.
See, also, State v. Irby, 170 Wash. 2d 874, 246 P.3d 796 (2011)
(cases collected regarding presence of defendant).

In this case, a circumstance developed whereby a juror
would have suffered a harm had he continued to serve. The dis-
trict court assembled counsel and explained the situation. All
counsel agreed to excuse the juror prior to deliberations and
replace him with an alternate juror who had been duly selected.
The alternate was legally capable of serving in the place of the
excused juror. See Neb. Rev. Stat. § 29-2004 (Reissue 2008).
A just hearing was not thwarted by Marks’ absence, and his
presence was not required; therefore, trial counsel was not
deficient when he did not insist on Marks’ presence.

Marks also alleged that his trial counsel was unaware prior
to trial of evidence regarding a bullet hole in the hood of the
vehicle in which Marks was a passenger. It appears that Marks
believes that this evidence would establish a self-defense claim
and that his trial counsel was ineffective for not objecting to
the introduction of this evidence at trial or for not request-
ing a recess or moving for a continuance or a mistrial based
on the introduction of this evidence. The record shows that
during trial, witnesses were questioned regarding the bullet
hole found in the vehicle, as well as other ballistic evidence.
Questioning was done by both the prosecutor and defense
counsel. Thus, even if Marks’ trial counsel was not aware
of this evidence prior to trial, trial counsel was aware of the
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evidence at some point during trial, and Marks was not preju-
diced by its introduction. See State v. Lotter, 255 Neb. 456,
586 N.W.2d 591 (1998), modified 255 Neb. 889, 587 N.W.2d
673 (1999) (stating that no violation under Brady v. Maryland,
373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), exists
when material evidence is disclosed prior to end of trial).
Indeed, the introduction of this particular evidence arguably
was favorable to Marks. The record refutes a claim of preju-
dice alleged by Marks.

Marks further alleged in his amended motion that his trial
counsel was ineffective for failing to investigate various
aspects of the case. However, he did not allege any specific
facts showing what such an investigation would have revealed,
what exculpatory evidence would have been discovered, or
how such an investigation would have changed the outcome
of the trial. Marks is not entitled to postconviction relief on
this allegation.

Marks alleged that his trial counsel was ineffective for
failing to call certain individuals as witnesses. In assessing
postconviction claims that trial counsel was ineffective for
failing to call a particular witness, we have upheld the dis-
missal without an evidentiary hearing where the motion did
not include specific allegations regarding the testimony which
the witness would have given if called. See, State v. McGhee,
280 Neb. 558, 787 N.W.2d 700 (2010); State v. Davlin, 277
Neb. 972, 766 N.W.2d 370 (2009). In his amended motion,
Marks did not specifically allege what the testimony of these
witnesses would have been if they had been called. Marks’
allegations in connection with this claim are conclusory, and
he failed to allege sufficient facts which, if proved, would
establish a reasonable probability that the outcome of his case
would have been different if his trial counsel had called or
interviewed the witnesses he mentions. Marks did not satisfy
his burden to allege facts amounting to prejudice with respect
to this allegation.

Marks also alleged that trial counsel was ineffective when
he failed to file a motion to suppress a statement Marks had
made to the authorities. The record refutes this allegation,
because a Miranda rights advisory form was received into
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evidence and reflects that Marks voluntarily waived his right
to counsel.

Marks also alleged that his trial counsel was ineffective
when he failed to request an intoxication defense instruction.
The record refutes this allegation, because there was no evi-
dence at trial, including Marks’ own testimony, to indicate that
Marks was intoxicated on the night of the shooting.

Finally, Marks alleged that his trial counsel was ineffective
when he failed to object to proposed jury instructions. This
allegation is conclusory; Marks did not specify which jury
instructions his trial counsel should have objected to or how
such an objection would have resulted in a different outcome
of his case. Marks failed to allege facts amounting to prejudice
with respect to this allegation.

As explained above, Marks’ allegations of ineffective
assistance of trial counsel are conclusory, are refuted by the
record, and are not pleaded in enough detail to warrant an
evidentiary hearing. We therefore conclude that Marks did
not allege sufficient facts which, if proved, would establish
a reasonable probability that the outcome of his case would
have been different but for his trial counsel’s alleged defi-
cient performance.

As stated above, Marks’ trial counsel was also his appellate
counsel, and therefore, we must determine whether Marks was
prejudiced by his appellate counsel’s alleged failure to raise on
appeal issues related to his trial counsel’s effectiveness at trial.
Based on our conclusion that Marks’ trial counsel was not inef-
fective, we conclude that Marks cannot show prejudice from
his appellate counsel’s alleged ineffectiveness in failing to raise
these issues on direct appeal. See State v. Edwards, 284 Neb.
382, 821 N.W.2d 680 (2012).

CONCLUSION
Marks’ motion for postconviction relief does not allege facts
which constitute a denial of his constitutional rights, and as
to certain allegations, the record refutes his claims. Therefore,
the district court did not err when it denied Marks’ motion for
postconviction relief without an evidentiary hearing.
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.
Loucas KEYSER, APPELLANT.
835 N.W.2d 650

Filed June 28, 2013. No. S-12-1006.

1. Postconviction: Proof: Appeal and Error. A defendant requesting postconvic-
tion relief must establish the basis for such relief, and the findings of the district
court will not be disturbed unless they are clearly erroneous.

2. Effectiveness of Counsel: Appeal and Error. Appellate review of a claim of
ineffective assistance of counsel is a mixed question of law and fact.

3. : When reviewing a claim of ineffective assistance of counsel, an
appellate court reviews the factual findings of the lower court for clear error.
4. : . With regard to the questions of counsel’s performance or preju-

dice to the defendant as part of the two-pronged test articulated in Strickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), an
appellate court reviews such legal determinations independently of the lower
court’s decision.

Appeal from the District Court for Buffalo County: Joun P.
IceENOGLE, Judge. Affirmed.

Charles D. Brewster, of Anderson, Klein, Swan & Brewster,
for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Heavican, C.J., WRIGHT, STEPHAN, MILLER-LERMAN, and
CASSEL, JI.

Heavican, C.J.
INTRODUCTION
Following an evidentiary hearing, Loucas Keyser’s motion
for postconviction relief was denied. Keyser appeals. We
affirm.

BACKGROUND
In November 2000, Keyser was charged with first degree
murder and use of a weapon to commit a felony for the shoot-
ing death of Paul Adkism on May 13, 2000. Keyser, Adkism,
and two other individuals reportedly drove to a rural area out-
side of Kearney, Nebraska, where Keyser shot Adkism in the
head. Adkism’s body was dumped nearby.



STATE v. KEYSER 177
Cite as 286 Neb. 176

On February 20, 2001, a conference was held in chambers
with the district court, the prosecutor, and Keyser’s counsel
present. At this conference, Keyser’s counsel was told that
the State had information that a vehicle similar to the one
occupied by Keyser and Adkism was near the location of the
shooting at the time of the shooting and that the owner of the
vehicle had a 9-mm handgun which had not been ruled out as
the type of weapon that might have caused Adkism’s death.
This information had been learned from the owner of the
other vehicle.

On March 5, 2001, Keyser pled no contest to a reduced
charge of second degree murder, pursuant to a plea agreement.
The charge of use of a weapon to commit a felony was dis-
missed. The agreement also provided that theft charges filed in
Phelps County, Nebraska, would be dismissed, all in exchange
for Keyser’s no contest plea. Keyser was sentenced to impris-
onment for a term of 60 years to life.

On May 5, 2009, Keyser filed a pro se motion for postcon-
viction relief. In that motion, Keyser alleged, as relevant to
this appeal, that his counsel was deficient for not informing
him about the potentially exculpatory information disclosed
at the February 20, 2001, in-chambers conference and that he
was prejudiced by this deficiency because he would not have
accepted the plea agreement had he been privy to that infor-
mation. Keyser was appointed counsel and granted an eviden-
tiary hearing.

Prior to the hearing, the State filed a motion to “bifurcate.”
At a hearing on that motion on March 1, 2012, the State
explained that it had evidence that would show that the evi-
dence at issue from the February 20, 2001, conference was not,
in fact, exculpatory. As such, the State argued, that evidence
would show that Keyser was not prejudiced by any deficient
performance on behalf of counsel. For this reason, the State
requested that it be allowed to proceed first on the issue of
prejudice at the “bifurcated” evidentiary hearing. Only preju-
dice was to be addressed at this hearing.

Keyser, through his postconviction counsel, objected to the
bifurcation. During that hearing, Keyser’s counsel noted that
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it was Keyser’s burden to show that counsel’s performance
was deficient and that Keyser was prejudiced by that defi-
ciency. The district court granted the motion to “bifurcate”
over Keyser’s objection.

The evidentiary hearing was held on August 28, 2012. As
was discussed at the March 1 hearing, the State presented
evidence first. That evidence consisted of three witnesses who
testified generally that law enforcement received a report that
a vehicle similar to the one occupied by Keyser and Adkism
was seen at the time of and near the location of the murder
and that a 9-mm handgun was reportedly inside the vehicle at
that time. The State’s evidence showed that law enforcement
officers were never able to find the handgun in question, but
were able to track its purchase and found that it was a “Star 9
millimeter.” It was determined that a Star 9-mm handgun was
not on a list of possible 9-mm weapons that could have killed
Adkism. According to the record, ballistics tests on the bullet
that killed Adkism were completed by the time Keyser entered
his plea, but this particular weapon had not been traced as of
that date.

The three witnesses that testified for the State were all sub-
ject to cross-examination. Apparently, the witnesses remained
in the courtroom following their respective testimonies,
because at the conclusion of the third witness’ testimony,
the district court asked the first witness a question. The wit-
ness answered the question. The district court then invited
Keyser’s counsel to proceed; counsel replied that he “wasn’t
going to offer any evidence, but with the Court’s inquiry,
if T could recall [the first witness].” The witness was then
recalled and questioned regarding an individual who, during
the investigation, indicated that he had witnessed Keyser kill
Adkism. The witness was subject to cross-examination and
then excused. After the witness was excused, the district court
again inquired whether Keyser’s counsel had “[a]ny other evi-
dence?” Counsel indicated he did not, and shortly thereafter,
the hearing was adjourned, with the district court taking the
matter under advisement.

Among the exhibits offered at this hearing was exhibit
2, which contained all of the law enforcement reports and
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records from the initial investigation of Adkism’s murder
except for the information relating to the evidence disclosed
at the February 20, 2001, hearing. Exhibit 2 was offered and
received for the limited purpose of showing Keyser’s knowl-
edge of the evidence against him at the time he entered his no
contest plea.

On October 3, 2012, the district court issued a four-page
journal entry denying Keyser’s postconviction motion and con-
cluding that even if trial counsel’s performance had been defi-
cient, Keyser “suffered no prejudice in that he would still have
accepted the plea agreement.” Keyser appeals.

ASSIGNMENTS OF ERROR

On appeal, Keyser assigns, restated and consolidated, that
the district court erred in (1) denying his motion for postcon-
viction relief, (2) granting the State’s “Motion to Bifurcate”
the evidentiary hearing, (3) failing to provide Keyser “an
opportunity to present evidence of his side of the case in sup-
port of his verified motion,” and (4) considering exhibit 2
as testimony rather than for the limited purpose for which it

was offered.

STANDARD OF REVIEW

[1] A defendant requesting postconviction relief must estab-
lish the basis for such relief, and the findings of the district
court will not be disturbed unless they are clearly erroneous.!

[2-4] Appellate review of a claim of ineffective assistance
of counsel is a mixed question of law and fact.> When review-
ing a claim of ineffective assistance of counsel, an appellate
court reviews the factual findings of the lower court for clear
error.> With regard to the questions of counsel’s performance
or prejudice to the defendant as part of the two-pronged test
articulated in Strickland v. Washington,* an appellate court

! State v. Watkins, 284 Neb. 742, 825 N.W.2d 403 (2012).
% State v. Poe, 284 Neb. 750, 822 N.W.2d 831 (2012).
3 1d.

4 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).
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reviews such legal determinations independently of the lower
court’s decision.’

ANALYSIS

On appeal, Keyser argues that the district court erred in (1)
“bifurcating” the evidentiary hearing which led to the failure
of the district court to provide Keyser “an opportunity to pre-
sent evidence of his side of the case in support of his verified
motion,” (2) finding that Keyser was not prejudiced by his
trial counsel’s failure to disclose to Keyser exculpatory evi-
dence relevant to Keyser’s plea, and (3) receiving exhibit 2
into evidence.

“Bifurcation” of Hearing.

Keyser first contends that the district court erred in “bifur-
cating” the evidentiary hearing. He argues that the “bifurca-
tion” was inappropriate for two primary reasons: (1) that Neb.
Rev. Stat. § 25-1107 (Reissue 2008) sets forth the order of
trial and provides that the “party who would be defeated if
no evidence were given on either side must first produce his
evidence” and (2) that he was “entitled to be heard,” but that
“[b]y granting the State’s motion to bifurcate in this matter and
then allowing the State to go forward with its’ [sic] evidence
first in the evidentiary proceedings, and then making a ruling
that [Keyser’s] claim for post conviction should be denied, the
District Court did not allow [Keyser] this right.”

Keyser’s argument regarding § 25-1107 is unpersuasive.
While § 25-1107 does set forth the order of trial, it also
expressly provides that the trial court “for special reasons
[can] otherwise direct[]” a change in that order. We find that in
this case, the district court concluded “otherwise,” essentially
finding “special reasons” why the State should go first. The
court explained the reasons why the State should be allowed to
proceed first and present evidence regarding the nature of the
potentially “exculpatory” evidence from the February 20, 2001,
hearing and how Keyser was not prejudiced by any deficiency
of the trial court.

5 State v. Poe, supra note 2.

® Brief for appellant at 9.
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Keyser also contends that the district court denied him due
process and his right to be heard when it “bifurcated” the hear-
ing. But a review of the record shows that Keyser was never
denied the right to be heard. Not only was Keyser allowed to,
and in fact did, cross-examine the State’s witnesses, Keyser
was permitted to recall one of the State’s witnesses. In addi-
tion, and tellingly, the district court also inquired of Keyser’s
counsel regarding the presentation of evidence. On one
occasion just prior to recalling one of the State’s witnesses,
Keyser’s counsel indicated that he had not planned to present
evidence; after that witness was excused, Keyser’s counsel
responded negatively when the district court asked if he had
any other evidence.

A review of the record shows that Keyser was aware that the
burden in a postconviction action was his, despite the change
in order of the proceedings; yet, he still failed to present any
evidence to support his claim. Keyser made no offer of proof
at the hearing and did not request leave to make such an offer
after the hearing adjourned. Following the adjournment of the
hearing, Keyser filed no motion to alter or amend, or for a new
trial. It appears from the record that Keyser’s deposition was
never taken, yet Keyser fails to argue on appeal that the district
court erred in not allowing him to take that deposition.

The district court’s decision to grant the State’s motion to
“bifurcate” the evidentiary hearing was unusual. We take this
opportunity to discourage district courts from adopting such a
procedure. But we cannot conclude that in this case, the district
court erred in doing so. Keyser’s argument that the “bifurca-
tion” was in error is without merit.

Finding of Prejudice.

Keyser next argues the district court erred in finding that
he was not prejudiced by his trial counsel’s failure to disclose
the potentially exculpatory evidence prior to his plea. Keyser
contends that his plea could not have been entered knowingly
when he was not “adequately informed of all of the facts and
circumstances known by his defense counsel.”’

71d. at 11.
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While the district court’s conclusion that Keyser was not
prejudiced is subject to a de novo review, the underlying
factual question—whether on these facts Keyser would have
rejected the plea offer had he known of the potentially excul-
patory evidence—is reviewed for clear error. And at the time
of the plea, the State had testimony from an eyewitness who
was going to testify that Keyser shot Adkism, as well as tes-
timony from other witnesses who were going to testify that
Keyser admitted to the witnesses that he had shot Adkism.
The plea agreement reduced the first degree murder charge
to a second degree murder charge and dismissed three other
felony charges pending against Keyser. There was no other
exculpatory evidence in Keyser’s favor. We find no error in
the district court’s factual finding that even in light of the
potentially exculpatory evidence, Keyser would have still
accepted the plea agreement, and we further conclude upon
our de novo review that this finding supports the conclusion
that Keyser was not prejudiced by any deficiency in counsel’s
performance. Keyser’s argument regarding prejudice is with-
out merit.

Exhibit 2.

Finally, Keyser assigns that the district court erred in
improperly utilizing exhibit 2. Exhibit 2 was the complete
record of investigative reports relating to the Adkism murder,
minus the reports dealing with the potentially exculpatory
evidence disclosed at the February 20, 2001, hearing. Exhibit
2 was admitted for the limited purpose of showing what trial
counsel was aware of, and therefore what Keyser was aware
of, at the time he entered his no contest plea. Keyser argues
the district court concluded that there was sufficient evidence
from exhibit 2 to convict Keyser and that thus, he would have
pled guilty even if he had known about the potentially excul-
patory evidence.

Our review of the district court’s order does not support
Keyser’s contention that the district court was assessing
whether Keyser would have been convicted had he gone to
trial. Rather, we read the district court’s order as simply noting
the evidence gathered against Keyser during the investigation
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and concluding that based upon the results of that investiga-
tion—information which Keyser was aware of at the time of
his plea—Keyser would not have rejected the plea agreement
offered to him. Keyser’s final assignment of error is with-
out merit.

CONCLUSION
The order of the district court denying Keyser’s motion for

postconviction relief is affirmed.

AFFIRMED.
ConnoLLy and McCorMACK, JJ., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V.
DE’ARris R. TRICE, APPELLANT.
835 N.W.2d 667

Filed July 5,2013. No. S-12-126.

Appeal and Error. An appellate court may, at its option, notice plain error.
Trial: Appeal and Error. In determining plain error, where the law at the time of
trial was settled and clearly contrary to the law at the time of appeal, it is enough
that an error be “plain” at the time of appellate consideration.

Criminal Law: Time: Appeal and Error. A new criminal rule—one that con-
stitutes a clear break with the past—applies retroactively to all cases pending on
direct review or not yet final, and not just to the defendant in the case announcing
the new rule.

Homicide: Words and Phrases. A “sudden quarrel” is a legally recognized
and sufficient provocation which causes a reasonable person to lose normal
self-control. It does not necessarily mean an exchange of angry words or an
altercation contemporaneous with an unlawful killing and does not require a
physical struggle or other combative corporal contact between the defendant and
the victim.

Homicide: Intent. In determining whether a killing constitutes murder or sud-
den quarrel manslaughter, the question is whether there existed reasonable and
adequate provocation to excite one’s passion and obscure and disturb one’s power
of reasoning to the extent that one acted rashly and from passion, without due
deliberation and reflection, rather than from judgment.

Criminal Law: Words and Phrases. Generally speaking, a fight between the
victim and a third party is not a “sudden quarrel” as to the defendant.

Appeal and Error: Words and Phrases. Plain error exists where there is error,
plainly evident from the record but not complained of at trial, which prejudicially
affects a substantial right of the litigant and is of such a nature that to leave it
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uncorrected would cause a miscarriage of justice or result in damage to the integ-
rity, reputation, and fairness of the judicial process.

8. Double Jeopardy: Evidence: New Trial: Appeal and Error. The Double
Jeopardy Clause does not forbid a retrial if the sum of all the evidence admitted
by a trial court, whether erroneously or not, would have been sufficient to sustain
a guilty verdict.

Appeal from the District Court for Madison County: JAMES
G. Kugg, Judge. Reversed and remanded for a new trial.

Patrick P. Carney and Ryan J. Stover, of Carney Law, P.C.,
for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein
for appellee.

WRIGHT, CONNOLLY, STEPHAN, McCORMACK, MILLER-LERMAN,
and CasseL, JJ., and Moorg, Judge.

CONNOLLY, J.

A jury convicted De’Aris R. Trice of second degree murder.
Before submitting the case to the jury, the district court gave
the jury a step instruction regarding second degree murder and
manslaughter. Although the instruction was correct when it was
given,' our subsequent holding in State v. Smith® rendered the
instruction an incorrect statement of the law. Because Smith
applies retroactively to this case, and because there is evi-
dence—though slight—upon which a jury could conclude that
the killing was intentional but provoked by a sudden quarrel,
and therefore constituted manslaughter, we find plain error.
We reverse.

BACKGROUND

THE MORNING OF THE STABBING
At about 1:40 a.m. on December 26, 2010, police officers
responded to a call at a house in Norfolk, Nebraska. A police

! See State v. Jones, 245 Neb. 821, 515 N.W.2d 654 (1994), overruled, State
v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998), and State v. Smith, 282
Neb. 720, 806 N.W.2d 383 (2011).

2 Smith, supra note 1.



STATE v. TRICE 185
Cite as 286 Neb. 183

dispatcher initially reported a possible stabbing, and later
upgraded it to an actual stabbing and possible gun involve-
ment. Officers arrived within a few minutes of the call.

The scene was chaotic. There had been an after-hours party
at the house. The house was relatively small, there were many
people and cars in the street, and people were trying to leave
the area. One individual told an officer that a person had been
stabbed, but she did not know who did it. That officer jogged
up to the house, looking for anybody with a knife or gun, to
try and secure the scene. But the officer saw a group of people
around a man, later identified as Timothy Warren, lying on the
ground, and the officer stopped to render aid. A woman was
already trying to help Warren. The officer opened Warren’s air-
way, confirmed that he was still breathing, and took a look at
the wound; it was about a 2-inch puncture wound on the right
side of his abdomen. The officer radioed for emergency medi-
cal assistance.

Other officers arrived. One officer left to get a CPR mask,
while the officer who initially stopped to help Warren left to
secure the scene. The officer left Warren with the woman who
had initially cared for him; she had told the officer that she
had training in CPR and was a nursing and medical assistant.
So the officer, with another officer, approached the house.
From outside the front door, the officers saw an “extremely
agitated” male, with “clenched fists, shaking his arms, [who]
had blood on him,” and a woman standing in front of him try-
ing to hold him back. The officers entered the house, with one
officer “bear hug[ging]” the man, later identified as Rickey
Jordan, and attempting to calm him down. Jordan was yelling
at two individuals in the house, later identified as Trice and
his brother.

The other officer began talking to Trice and his brother.
The officer told them to stop and stay where they were;
Trice immediately stopped what he was doing, but his brother
became angry. Trice attempted to calm his brother down, and
the officer asked Trice’s brother whether he had stabbed some-
one. Trice’s brother responded incompletely, muttering “some-
thing to the effect of ‘with a knife.”” The officer later described
the statement, not as an admission, but as “something that he
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— like he didn’t complete his thought when he said it.” At that
point, Trice’s brother calmed down.

The officer then left to help with Jordan, who was still strug-
gling. The officers placed Jordan in handcuffs. Other people at
the party told the officers that they had the “wrong guy,” and
they released Jordan later that morning. Meanwhile, Trice and
his brother had left the party. The paramedics had also arrived
and transported Warren to the hospital. There, doctors discov-
ered that the stab wound had caused significant internal dam-
age and that Warren was bleeding heavily into his abdomen.
The doctors performed surgery to try and repair the damage,
but they were unsuccessful, and Warren died.

THE INVESTIGATION, TRIAL, AND SENTENCING

The police secured and processed the crime scene that same
morning and collected and preserved possible evidence of the
crime, including photographs, swabs of blood, and several
knives. Each of the knives was a regular kitchen knife with
one exception—there was also a decorative knife, later identi-
fied as belonging to Trice. During the investigation, the police
sent several items to the Nebraska State Patrol crime laboratory
to be tested for DNA and to determine if the DNA matched
any individuals at the party. Notably, the police sent in Trice’s
knife, the alleged murder weapon, to be tested for Warren’s
DNA, but the results were inconclusive. Police also inter-
viewed many people at the party. Eventually, the investigation
focused on Trice as a suspect. By that time, he had returned to
his hometown of Chicago, Illinois. When he found out that the
police were looking for him, he voluntarily turned himself in
and returned to Nebraska.

At trial, much of the testimony came from people at the
party. That testimony revealed that the people living at the
house had been at a club which closed at 1 a.m. After the club
closed, they invited people to their house for an after-hours
party, and, although the invitation list was initially small, a
“few people turned into a lot.”

Stories of exactly what happened at the party varied from
witness to witness. The record indicates that at some point,
Warren got into a verbal altercation in the living room with
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Kevin Bardwell. Warren threw a punch at Bardwell, starting a
fight between them, and other people got involved. During that
fight, someone stabbed Warren. The majority of the people at
the party testified that they did not see who stabbed Warren.
Several witnesses testified that Trice was at the party and in
the living room, but the testimony about what Trice did and
where he was during the fight differed. Jordan and another wit-
ness, however, testified that they saw Trice stab Warren during
the fight.

Testimony also revealed that after Warren had been stabbed,
Jordan became enraged. At some point, Trice allegedly cut
Jordan on the arm. Jordan grabbed some knives from the
kitchen and went after Trice, who locked himself in the bath-
room. Jordan was yelling that Trice had stabbed his friend and
that he was going to kill Trice. About that time, the police
arrived and detained Jordan. Trice and his brother then left the
party with his brother’s girlfriend and her mother. Testimony
indicated that on the ride home, Trice’s brother repeatedly
asked him if he had done “‘it’” or “‘this.”” Trice’s brother
testified that eventually Trice said, “‘Yeah, I — I had to, I had
to protect you and me.”” His brother’s girlfriend testified that
Trice said that “he cut somebody, but he didn’t kill nobody,”
and her mother testified that Trice said, “‘Yeah, I stabbed him
in the leg, but I did not kill him.””

The court instructed the jury. Notably, the court gave a
then-correct step instruction regarding second degree murder
and manslaughter. The instruction told the jury that it should
find Trice guilty of second degree murder if the State proved
beyond a reasonable doubt that he had intentionally, but with-
out premeditation, killed Warren. The instruction then stated
that only if the State failed to prove those elements could the
jury then consider whether Trice had committed manslaughter
(here, based on a sudden quarrel). The jury found Trice guilty
of second degree murder. The court sentenced Trice to a term
of 40 years to life in prison.

ASSIGNMENTS OF ERROR
As will be discussed more fully below, we find plain error.
As such, we do not recite Trice’s assigned errors, which are
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numerous. Nor do we find those alleged errors necessar-
ily likely to recur on remand,’ so there is no need to dis-
cuss them.

STANDARD OF REVIEW
[1,2] An appellate court may, at its option, notice plain
error.* In determining plain error, where the law at the time
of trial was settled and clearly contrary to the law at the time
of appeal, it is enough that an error be “plain” at the time of
appellate consideration.’

ANALYSIS

STEP INSTRUCTION REGARDING SECOND DEGREE
MURDER AND MANSLAUGHTER
Our decision is guided by Smith® and our case law apply-
ing it. In Smith, the district court instructed the jury to con-
vict the defendant if the State proved beyond a reasonable
doubt that the defendant had killed intentionally, but without
premeditation. The court further instructed the jury that only
if the State failed to prove one of those elements could the
jury go on to consider whether the defendant had committed
manslaughter.’
At the time, that instruction was correct because in State
v. Jones® we had held that an intentional killing could never
be sudden quarrel manslaughter. But in Smith, we overruled
Jones and held that “an intentional killing committed without
malice upon a ‘sudden quarrel,” . . . constitutes the offense of
manslaughter.” Because of that holding, the jury instruction in
Smith was no longer a correct statement of the law:
[T]he step instruction required the jury to convict on sec-
ond degree murder if it found that [the defendant] killed

3 See, e.g., State v. Merchant, 285 Neb. 456, 827 N.W.2d 473 (2013).
4 See, e.g., State v. Nadeem, 284 Neb. 513, 822 N.W.2d 372 (2012).
5 See, e.g., State v. Smith, 284 Neb. 636, 822 N.W.2d 401 (2012).

¢ See Smith, supra note 1.

7 See id.

8 See Jones, supra note 1.

9 Smith, supra note 1, 282 Neb. at 734, 806 N.W.2d at 394.
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[the victim] intentionally, but it did not permit the jury
to consider the alternative possibility that the killing was
intentional but provoked by a sudden quarrel, and there-
fore constituted manslaughter."

Although the instruction was error, we found no resulting
prejudice. We reasoned that the defendant “was prejudiced by
the erroneous jury instruction only if the jury could reasonably
have concluded on the evidence presented that his intent to kill
was the result of a sudden quarrel.”!! We found insufficient evi-
dence in the record to support that conclusion and concluded
the error was harmless.?

[3] Here, the jury instruction is, in all material respects,
identical to the erroneous jury instruction in Smith. Although
we decided Smith several weeks after the trial and verdict in
this case, the new rule in Smith still applies here.”” A new
criminal rule—one that constitutes a clear break with the
past'*—applies retroactively to all cases pending on direct
review or not yet final, and not just to the defendant in the case
announcing the new rule.” Concluding otherwise would violate
the principle of treating similarly situated defendants the same
and would compromise the ideal of evenhanded administration
of justice.'® Because Trice’s case was not yet final when Smith
came out and because the Smith rule was clearly a new rule,
it applies in this case. So the step instruction given here was
error. The question is whether that error prejudiced Trice. The
answer depends on whether “the jury could reasonably have
concluded on the evidence presented that his intent to kill was
the result of a sudden quarrel.”"’

1014d.
' Id. at 735, 806 N.W.2d at 395.
12 See Smith, supra note 1.

13 See, e.g., State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013); Smith,
supra note 5.

4 See Smith, supra note 5.

15 See id.

16 See id.

17 See Smith, supra note 1, 282 Neb. at 735, 806 N.W.2d at 395.
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[4,5] A “sudden quarrel” is a legally recognized and suf-
ficient provocation which causes a reasonable person to lose
normal self-control.'® It does not necessarily mean an exchange
of angry words or an altercation contemporaneous with an
unlawful killing and does not require a physical struggle or
other combative corporal contact between the defendant and
the victim.!"” The question is whether there existed reasonable
and adequate provocation to excite one’s passion and obscure
and disturb one’s power of reasoning to the extent that one
acted rashly and from passion, without due deliberation and
reflection, rather than from judgment.?

We note that in defining a “sudden quarrel,” in Smith,
we also stated, “It is not the provocation alone that reduces
the grade of the crime, but, rather, the sudden happening
or occurrence of the provocation so as to render the mind
incapable of reflection and obscure the reason so that the ele-
ments necessary to constitute murder are absent.”*' This state-
ment was imprecise. Although provocation negates malice,*
malice is not a statutory element of second degree murder
in Nebraska.?® The above italicized language should not be
included in future jury instructions; while such an inclusion
is not necessarily prejudicial error, it is error nonetheless and
should be avoided.

Here, the record presents an unclear, confusing picture as
to exactly what happened at the party. Witnesses’ accounts of
what happened varied from person to person, including details
of the fight; who it involved; and, notably, the actions and
whereabouts of Trice during the fight. Although the witnesses’
stories differ, there is at least some evidence indicating that
Trice might have acted upon a sudden quarrel.

'8 Smith, supra note 5.

9 Id.

2 See id.

2! Smith, supra note 1, 282 Neb. at 726, 806 N.W.2d at 389 (emphasis
supplied).

22 See id.

2 See Burlison, supra note 1.
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[6] Although the fight existed mainly between Warren and
Bardwell, and generally speaking, a fight between the vic-
tim and a third party is not a “sudden quarrel” as to the
defendant,* various witnesses indicated that the fight involved
more than just those two individuals. For example, when asked
whether there was “more than one person in there fighting with
[Warren],” one witness replied, “Yes . . . I seen about five in
the living room at this time.” Another witness testified that
Warren and Bardwell “[got] to fighting. They [got] to fighting.
Everybody pushing everybody, grabbing everybody.” Other
witnesses testified that they were involved in the fight only
to break it up, though whether they actually were trying to
break it up was not clear from the record. Additionally, several
people were injured during the fight. For example, one witness
testified that her friend got hit in the nose and was bleeding. In
short, the record shows that a brawl broke out.

Trice’s involvement in that brawl is less than clear. Various
witnesses placed him at different places in the room, with
different levels of involvement. Some said that he was off to
the side, along the wall, and was not involved in the fight.
But Trice’s brother, a witness for the State, testified that he
and Trice were trying to stop the fight and that his “little
brother [Trice] jumped in the middle.” Trice’s brother also
testified that once Trice was involved in the fight, Warren
swung a bottle “over [his] little brother’s shoulder,” though
it’s unclear whether this was directed at Bardwell or Trice.
Trice’s brother also testified that he initially stayed at this
party because he “didn’t feel that [Trice] was safe,” because
of some “earlier events” that had happened days before the
party. Finally, Trice’s brother testified that when he and Trice
left, he asked Trice whether he had done “‘it,”” to which Trice
eventually responded, “‘Yeah, I — I had to, I had to protect
you and me.””

We believe, all things considered, that a jury could find that
Trice acted upon a sudden quarrel. Certainly, the evidence does

2 See, e.g., Watt, supra note 13; State v. Harris, 27 Kan. App. 2d 41, 998
P.2d 524 (2000); State v. Ruscingno, 217 N.J. Super. 467, 526 A.2d 251
(1987). Cf. State v. Brown, 285 Kan. 261, 173 P.3d 612 (2007).
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not compel this conclusion; as we have stated, the evidence in
this regard is slight. But such a conclusion is at least reasonably
inferable. Even the State, at oral argument, seemingly agreed
that a manslaughter instruction was “probably properly given,”
though the State emphasized that the jury, in the State’s view,
rationally rejected the sudden quarrel premise. The problem,
of course, is that under the instructions given (and presumably
followed®), the jury never actually considered whether Trice
acted upon a sudden quarrel.

[7] We therefore find plain error. Plain error exists where
there is error, plainly evident from the record but not com-
plained of at trial, which prejudicially affects a substantial
right of the litigant and is of such a nature that to leave it
uncorrected would cause a miscarriage of justice or result
in damage to the integrity, reputation, and fairness of the
judicial process.’ Here, the jury instruction did not properly
instruct the jury regarding the interplay between second degree
murder and manslaughter. And because there was evidence —
though slight—upon which a jury could have convicted Trice
for sudden quarrel manslaughter, that error was prejudicial.
We reverse.

DOUBLE JEOPARDY

[8] Having found reversible error, we must determine
whether the totality of the evidence was sufficient to sustain
Trice’s conviction. If it was not, then double jeopardy forbids a
remand for a new trial.?” But the Double Jeopardy Clause does
not forbid a retrial if the sum of all the evidence admitted by
a trial court, whether erroneously or not, would have been suf-
ficient to sustain a guilty verdict.”®

After reviewing the record, we conclude that the evidence at
trial was sufficient to support the verdict against Trice. There
were two witnesses who testified to seeing him stab Warren,
and there were also witnesses who testified that Trice admitted

2 See, e.g., State v. Sandoval, 280 Neb. 309, 788 N.W.2d 172 (2010).
2 Smith, supra note 5.
¥ See, e.g., State v. Abram, 284 Neb. 55, 815 N.W.2d 897 (2012).

2 See, e.g.,id.
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to stabbing him. We therefore conclude that double jeopardy
does not preclude a remand for a new trial and that the State
may retry Trice on the second degree murder and manslaugh-
ter charges.

CONCLUSION
We find plain error in the step instruction regarding second

degree murder and manslaughter.

REVERSED AND REMANDED FOR A NEW TRIAL.
HEeavican, C.J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
KiMBERLY D. WIEDEMAN, APPELLANT.
835 N.W.2d 698
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Constitutional Law: Search and Seizure: Motions to Suppress: Appeal and
Error. In reviewing a trial court’s ruling on a motion to suppress based on a
claimed violation of the Fourth Amendment, an appellate court applies a two-part
standard of review. Regarding historical facts, an appellate court reviews the trial
court’s findings for clear error. But whether those facts trigger or violate Fourth
Amendment protections is a question of law that an appellate court reviews inde-
pendently of the trial court’s determination.

Evidence: Appeal and Error. In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combination thereof, the stan-
dard is the same: An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact. The relevant question for an appellate court is whether, after
viewing the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond a rea-
sonable doubt.

Constitutional Law: Search and Seizure. The Fourth Amendment to the U.S.
Constitution and article I, § 7, of the Nebraska Constitution guarantee against
unreasonable searches and seizures.

Constitutional Law: Due Process. The Due Process Clause of the 14th
Amendment contains a substantive component that provides at least some protec-
tion to a person’s right of privacy.

___. The substantive component of the 14th Amendment protects (1) the
individual interest in avoiding disclosure of personal matters and (2) the interest
of independence in making certain kinds of important decisions.

Controlled Substances: Health Care Providers: Statutes. The State has
broad police powers in regulating the administration of drugs by the health
professions.
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Constitutional Law: Controlled Substances: Records. Patients’ substantive
14th Amendment privacy interests in prescription records are limited to the right
not to have the information disclosed to the general public.

Constitutional Law: Controlled Substances: Public Health and Welfare:
Records. A legitimate request for prescription information or records by a public
official responsible for safeguarding public health and safety, subject to safe-
guards against further dissemination of those records, does not impermissibly
invade any 14th Amendment right to privacy.

Constitutional Law: Search and Seizure: Words and Phrases. A “search”
under the Fourth Amendment occurs whenever an expectation of privacy that
soc1ety is prepared to consider reasonable is infringed.

____.Areasonable expectation of privacy is an expectation that has
a source outside of the Fourth Amendment, either by reference to concepts of real
or personal property law or to understandings that are recognized and permitted
by society.

Constitutional Law: Search and Seizure. The “persons, houses, papers, and
effects” listed in the Fourth Amendment as protected objects remain central to
understanding the scope of what the amendment protects.

Controlled Substances: Health Care Providers: Statutes. A reasonable patient
buying narcotic prescription drugs knows or should know that the State, which
outlaws the distribution and use of such drugs without a prescription, will keep
careful watch over the flow of such drugs from pharmacies to patients.
Constitutional Law. There is no reasonable expectation of privacy in personal
information a defendant knowingly exposes to third parties.

Controlled Substances: Health Care Providers. An investigatory inquiry into
prescription records in the possession of a pharmacy is not a search pertaining to
the pharmacy patient.

Controlled Substances: Records. A patient who has given his or her prescrip-
tion to a pharmacy in order to fill it has no legitimate expectation that govern-
mental inquiries will not occur.

Criminal Law: Records. Issuance of a subpoena to a third party to obtain
records does not violate the rights of a defendant about whom the records per-
tain, even if a criminal prosecution is contemplated at the time the subpoena
is issued.

Search Warrants: Affidavits: Probable Cause: Appeal and Error. In review-
ing the strength of an affidavit submitted as a basis for finding probable cause to
issue a search warrant, an appellate court applies a totality of the circumstances
test. The question is whether, under the totality of the circumstances illustrated
by the affidavit, the issuing magistrate had a substantial basis for finding that the
affidavit established probable cause.

Appeal from the District Court for Scotts Bluff County: Lo
DoBrovoLNy, Judge. Affirmed.

Bell Island, of Island & Huff, P.C., L.L.O., for appellant.
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Jon Bruning, Attorney General, and Stacy M. Foust for
appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

McCoRrMACK, J.
I. NATURE OF CASE

Kimberly D. Wiedeman was charged and convicted of 10
counts of acquiring a controlled substance by fraud. The con-
trolled substances were obtained pursuant to prescriptions writ-
ten for chronic pain issues, but Wiedeman did not inform her
medical providers that she was being prescribed similar medi-
cations elsewhere. Wiedeman argues that the fraudulent act was
the singular failure to disclose to the other medical providers
and that she should not be charged with multiple counts based
on multiple prescriptions from the same doctor. Wiedeman also
argues that her medical and prescription records were obtained
in violation of her constitutional rights.

II. BACKGROUND

Wiedeman was charged with 10 counts of acquiring a con-
trolled substance by fraud, in violation of Neb. Rev. Stat.
§ 28-418 (Reissue 2008), a Class IV felony. Wiedeman was
charged with violating § 28-418 on or about April 1, 2010
(count I), April 14 (count II), May 3 (count III), May 24
(count IV), June 1 (count V), June 13 (count VI), June 21
(count VII), July 19 (count VIII), August 9 (count IX), and
August 23 (count X).

1. PRETRIAL MOTIONS

Before trial, defense counsel made a plea in abatement,
arguing that it was improper for the State to charge Wiedeman
with 10 different counts of acquiring a controlled substance by
fraud when there were merely 10 times Wiedeman filled pre-
scriptions obtained through a single act of alleged deceit. The
court overruled the motion.

Defense counsel next filed a motion to suppress Wiedeman’s
prescription records, because “[t]he search of [Wiedeman’s]
records was done without a warrant and was in violation



196 286 NEBRASKA REPORTS

of [Wiedeman’s] rights under the Fourth and Fourteenth
Amendments to the United States Constitution; Sects. 1, 3,
and 7 of the Bill of Rights to the Nebraska Constitution.” The
Scotts Bluff County Attorney had obtained Wiedeman’s phar-
macy records after issuing subpoenas to the various pharmacies
in Scotts Bluff County pursuant to Neb. Rev. Stat. § 86-2,112
(Reissue 2008).

At the hearing on the motion to suppress, the prosecution
offered exhibit 2, which was a copy of its subpoena to the
pharmacy at Walgreens. No other subpoena was offered into
evidence. Defense counsel admitted during the hearing that the
prosecution had provided him with copies of three or four other
subpoenas for three or four other pharmacies, and the investiga-
tor testified that all the subpoenas were identical. Nevertheless,
defense counsel argued that the prescription records should
be suppressed not only because any search is presumptively
unreasonable without a warrant, but also because there was
only one subpoena in evidence.

Defense counsel also moved to suppress the medical records
and all physical evidence seized during a search of Wiedeman,
her home, and her vehicle, arguing that the warrants for those
searches were invalid.

The trial court denied the motion to suppress. The court
explained that § 86-2,112 and Neb. Rev. Stat. § 28-414 (Cum.
Supp. 2010) provided for the investigation of prescription
records without a warrant. The court found that the warrants
for medical records and other items seized were supported with
probable cause and that the places to be searched and things
to be seized were described with particularity. The case went
to trial.

2. TRIAL
At trial, the evidence against Wiedeman consisted primarily
of the prescription records and the testimony and records of her
medical providers.

(a) Medical Providers
Wiedeman suffered from chronic pain associated with rheu-
matoid arthritis and spinal fusions performed in 2004 and



STATE v. WIEDEMAN 197
Cite as 286 Neb. 193

2009. In August 2009, Wiedeman saw neurologist Dr. Betty
Ball for her neck issues. Wiedeman continued to see Ball until
August 2010.

Separately, beginning sometime in 2009 and continuing
until July 2010, Wiedeman was a patient of nurse practitioner
Cheryl Laux at the Chimney Rock Medical Center in Bayard,
Nebraska (Chimney Rock). On January 12, 2009, Wiedeman
signed a pain contract with Chimney Rock, apparently in
conjunction with pain management issues resulting from her
2009 spinal fusion surgery. In the contract, Wiedeman agreed
to receive opioid medication only from Chimney Rock and
not from any other source. Wiedeman further agreed to fill
her prescriptions for opioid medications at only one phar-
macy of her choosing, not at multiple pharmacies. Laux tes-
tified that she did not know Wiedeman had any other medi-
cal providers.

During this period, Wiedeman also went to Quick Care
Medical Services from time to time. There, she saw nurse
practitioner Jodene Burkhart and also, as can be surmised from
the record, a “Dr. Harkins.” In December 2009, Burkhart ran
blood tests that indicated Wiedeman had rheumatoid arthritis.
Burkhart prescribed hydrocodone and recommended Wiedeman
see a rheumatologist. The nearest rheumatologists are located
in Colorado. Many of those were not accepting new patients,
and the evidence was that Wiedeman has still not been able to
see one.

Dr. Michelle Cheloha became Wiedeman’s treating fam-
ily practice physician in April 2010. Cheloha explained that
Wiedeman needed to see a rheumatologist for a more defini-
tive diagnosis and better treatment of her arthritis, but Cheloha
tried to address the issues relating to Wiedeman’s condition
until a rheumatologist could do so. Cheloha was aware of
urgent care visits to the clinic where Cheloha worked and
explained that it looked like Wiedeman needed to establish
routine medical care.

Cheloha was also aware of Wiedeman’s past treatment
with Ball and of the arthritis test results. It does not appear,
however, that Cheloha knew Wiedeman was still regularly
seeing Ball when Cheloha accepted Wiedeman as a patient.



198 286 NEBRASKA REPORTS

Nor, apparently, was Cheloha aware of Wiedeman’s treat-
ment by Laux at Chimney Rock, or of the visits to Quick
Care Medical Services. Cheloha admitted she did not specifi-
cally ask Wiedeman if she was seeing other physicians. But
Cheloha did specifically recall discussing with Wiedeman
what medications she had previously tried. Cheloha mistak-
enly concluded from that conversation, and from reviewing
her records, that Wiedeman had last been prescribed a narcotic
in 2008.

Wiedeman told Cheloha that she had been taking tremendous
amounts of over-the-counter ibuprofen for her pain. Wiedeman
also told Cheloha that she had “tried” her mother’s narcotic
medications relating to rheumatoid arthritis. Wiedeman did not
disclose any other past or present prescriptions relating to her
chronic pain issues.

Wiedeman saw Cheloha monthly. Cheloha began prescrib-
ing hydrocodone. She stated that the maximum dosage was 6
pills per day, or 180 pills per month. Cheloha started with a
plan of 90 pills per month. By May 3, 2010, Cheloha increased
the prescription to the maximum dosage of 180 pills per
month. Cheloha eventually switched Wiedeman to oxycodone
when the maximum dosage of hydrocodone was still failing to
address Wiedeman’s pain issues. Cheloha told Wiedeman not
to mix hydrocodone with oxycodone. The maximum monthly
dosage of oxycodone is also 180 pills.

On April 14, 2010, Cheloha represcribed 90 pills of hydro-
codone after Wiedeman told Cheloha that her husband had
accidentally taken her pills out of town. On June 1, Wiedeman
told Cheloha that she had an allergic reaction to the oxycodone
and that she had flushed the pills down the toilet. Cheloha
rewrote a prescription for 180 hydrocodone pills, with one per-
mitted refill. This was the only prescription written by Cheloha
that allowed a refill, and the record is unclear whether this
was intentional.

(b) Prescription Records
The State entered into evidence Wiedeman’s prescription
records from five different pharmacies for the period of August
1, 2009, to August 27, 2010. The prescription records reflect
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that in August 2009, Ball prescribed 30 pills of oxycodone
and the prescription was filled at the Community Pharmacy at
Regional West Medical Center. No other prescriptions for con-
trolled substances were filled in August.

In September 2009, Wiedeman was prescribed a total of 120
hydrocodone pills and 100 oxycodone pills. Ball prescribed 60
oxycodone pills, filled at the Community Pharmacy. Harkins at
Quick Care Medical Services prescribed a total of 40 oxyco-
done and 120 hydrocodone pills on several different occasions,
and those were filled at the pharmacy at Kmart.

In October 2009, Wiedeman filled prescriptions for a
total of 40 oxycodone pills and 200 hydrocodone pills. She
filled one 30-pill hydrocodone prescription from Ball at
Community Pharmacy, a 60-pill hydrocodone prescription
from Harkins at Kmart, a 40-pill oxycodone prescription
from Harkins at Walgreens, and three different hydrocodone
prescriptions from Burkhart at the Co-op Plaza Pharmacy,
totaling 110 pills.

In November 2009, Wiedeman filled prescriptions totaling
60 oxycodone pills and 75 hydrocodone pills. One prescrip-
tion was for 60 oxycodone pills from Ball through Community
Pharmacy. One was for 40 hydrocodone pills from Harkins,
filled at Kmart. Two smaller hydrocodone prescriptions were
written by “Ernst, C.,” and “Keralis, M.,” respectively, and
were filled at Walgreens.

In December 2009, Wiedeman obtained 120 oxycodone pills
and 40 hydrocodone pills. She filled her regular 60-pill oxy-
codone prescription from Ball at Community Pharmacy. She
filled a 60-pill oxycodone prescription from Laux at the Co-op
Plaza Pharmacy and a 40-pill hydrocodone prescription from
Burkhart at Kmart.

In January 2010, Wiedeman filled prescriptions totaling 60
oxycodone pills and 220 hydrocodone pills. The oxycodone
prescription was from Ball, the hydrocodone prescriptions were
all from Burkhart. Wiedeman filled prescriptions from Burkhart
for 40 hydrocodone pills on January 2, 90 pills on January 16,
and 90 pills on January 29.

In February 2010, Wiedeman received 40 oxycodone pills
and 150 hydrocodone pills. February was the only month Ball
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wrote prescriptions for both oxycodone and hydrocodone, for
40 and 30 pills respectively, filled at Community Pharmacy.
Burkhart wrote a 90-pill prescription for hydrocodone, filled
at Kmart. An “Agarwal, V.,” prescribed 30 hydrocodone pills,
filled at Walgreens.

In March 2010, Wiedeman received 80 oxycodone pills
and 120 hydrocodone pills. Ball prescribed her regular dosage
of 60 oxycodone pills, filled at Community Pharmacy, while
Burkhart prescribed a total of 120 hydrocodone pills, filled
at Kmart. A “Hadden/Keena” prescribed 20 oxycodone pills,
filled at the Co-op Plaza Pharmacy.

In April 2010, Wiedeman filled prescriptions totaling
60 oxycodone pills and 320 hydrocodone pills. On April 1
(count I), Wiedeman filled a prescription for 90 hydroco-
done pills from Cheloha at Wal-Mart. On April 5, she filled
a prescription from Burkhart for 30 hydrocodone pills at
Kmart. On April 7, she filled a 60-pill oxycodone prescription
from a “Zimmerman” at Community Pharmacy. On April 14
(count II), Wiedeman filled another prescription from Cheloha
for 90 hydrocodone pills at Wal-Mart. Wiedeman filled two
prescriptions for hydrocodone from Harkins on April 17 and
19, each for 25 pills, at Kmart. On April 27, Wiedeman filled
another hydrocodone prescription from Burkhart for 60 pills,
also at Kmart.

In May 2010, Wiedeman filled prescriptions totaling
250 oxycodone pills and 230 hydrocodone pills. On May 3
(count III), at Wal-Mart, she filled a 180-pill hydrocodone
prescription from Cheloha. On May 10, at Kmart, Wiedeman
filled a prescription from Burkhart for 50 hydrocodone pills.
The next day, on May 11, she filled a 30-pill oxycodone
prescription from Ball at Community Pharmacy. On May 14,
Wiedeman filled an oxycodone prescription from Burkhart for
30 pills at Co-op Plaza Pharmacy. On May 24 (count IV), she
filled another prescription from Cheloha for 180 oxycodone
pills at Walgreens. Wiedeman filled a small prescription for
10 oxycodone pills at Walgreens, prescribed by “Hill, B.,” on
May 30.

In June 2010, Wiedeman filled prescriptions totaling 30
oxycodone pills from Ball and 540 hydrocodone pills from
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Cheloha. She filled prescriptions from Cheloha for 180 pills
each at Wal-Mart on June 1 (count V) and again on June 13
(count VI). The June 13 prescription was presumably the refill
of the June 1 prescription. Wiedeman filled a prescription
from Cheloha for 180 hydrocodone pills at Kmart on June 21
(count VII). Wiedeman filled her prescription of 30 oxycodone
pills from Ball at Community Pharmacy.

In July 2010, Wiedeman obtained 80 oxycodone pills and
240 hydrocodone pills. She filled a prescription from ‘“Voth-
Mueller, C.,” for 20 oxycodone at Walgreens on July 5. She
filled a 30-pill hydrocodone prescriptions from “Lacey, Trish,”
at Co-op Plaza Pharmacy on July 9. Wiedeman filled a prescrip-
tion for 60 oxycodone pills from Ball at Community Pharmacy
on July 6. She filled another 30-pill hydrocodone prescription
from “Lacey, Trish,” at Co-op Plaza Pharmacy on July 15.
Finally, she filled a prescription on July 19 (count VIII) from
Cheloha for 180 hydrocodone pills at Kmart.

In August 2010, Wiedeman obtained 180 oxycodone pills
and 120 hydrocodone pills. On August 4, she filled her monthly
prescription of 60 oxycodone pills from Ball at Community
Pharmacy. On August 9 (count IX), Wiedeman filled her 120-
pill oxycodone prescription from Cheloha at Walgreens. On
August 23 (count X), she filled her prescription for 120 hydro-
codone pills from Cheloha at Kmart.

These prescriptions came to an end when, sometime in
August 2010, Wiedeman went to Chimney Rock to see Laux.
Nurse practitioner Kevin Harriger saw Wiedeman because
Laux was on medical leave. Wiedeman complained of pain
associated with her rheumatoid arthritis and past neck surger-
ies. Harriger prescribed oxycodone, but became suspicious
after Wiedeman left the clinic. After confirming with several
pharmacies that Wiedeman was filling narcotic prescriptions
from multiple doctors and multiple pharmacies, Harriger called
the police, who began their investigation of Wiedeman.

(c) Wiedeman’s Statements
Investigator James Jackson testified as to a recorded inter-
view with Wiedeman conducted as part of his investigation.
Wiedeman admitted in the interview that she took the narcotic
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medications for both pain and addiction. Wiedeman said she
was taking up to 18 hydrocodone a day, on an “as-needed
basis.” In the interview, Wiedeman admitted that she knew that
Cheloha would not have written all the prescriptions for her
had Wiedeman told Cheloha about the other medical providers
she was seeing and her other prescriptions.

At trial, Wiedeman testified that she always took her medi-
cations as directed. She said that she never obtained a prescrip-
tion when she already had one. Wiedeman testified that most
of her prescriptions were written for 12 pills a day and “then it
went up.” She was sure she never took in more than the larg-
est number prescribed per day, and she did not think she had
ever taken more than 15 in one day. Wiedeman testified that
she never took hydrocodone and oxycodone on the same day.
She explained that she went to different medical providers and
filled her prescriptions at different pharmacies simply because
she traveled a lot for work.

Defense counsel’s motions for directed verdict were over-
ruled. The jury found Wiedeman guilty of all 10 counts.
She appeals.

III. ASSIGNMENTS OF ERROR

Wiedeman assigns that the trial court erred in (1) failing
to direct a verdict when the State failed to prove Wiedeman
obtained a prescription by fraud, deception, subterfuge, or
misrepresentation; (2) failing to sustain the motion to sup-
press pharmacy records when they were seized without a
warrant; (3) failing to sustain the motion to suppress when
the State failed to offer the subpoenas which it used to obtain
Wiedeman’s pharmacy records; and (4) finding the affidavit
for the warrant set forth sufficient facts establishing prob-
able cause.

IV. STANDARD OF REVIEW
[1] In reviewing a trial court’s ruling on a motion to sup-
press based on a claimed violation of the Fourth Amendment,
we apply a two-part standard of review. Regarding histori-
cal facts, we review the trial court’s findings for clear error.
But whether those facts trigger or violate Fourth Amendment
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protections is a question of law that we review independently
of the trial court’s determination.’

[2] In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combina-
tion thereof, the standard is the same: An appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
finder of fact.? The relevant question for an appellate court is
whether, after viewing the evidence in the light most favor-
able to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reason-
able doubt.?

V. ANALYSIS

1. FAILURE TO SUPPRESS
PHARMACY RECORDS

We first address Wiedeman’s arguments that the manner in
which the State obtained her pharmacy records and offered those
records into evidence violated her 4th and 14th Amendment
rights. Section 28-414(3)(a) provides that prescriptions for all
controlled substances listed in Schedule II shall be kept in a
separate file by the dispensing practitioner and that the practi-
tioner “shall make all such files readily available to the depart-
ment and law enforcement for inspection without a search
warrant.” Without challenging the statute itself, Wiedeman
argues that law enforcement violated her rights under the 4th
and 14th Amendments to the U.S. Constitution and article I,
§ 7, of the Nebraska Constitution by obtaining her prescrip-
tion records without a warrant. Alternatively, she argues those
rights required that the State obtain her records by means of
something “in between a subpoena and a warrant” and that it
demonstrate at trial the prescription records were obtained “in
a proper manner.”*

! State v. Borst, 281 Neb. 217, 795 N.W.2d 262 (2011).

2 State v. McCave, 282 Neb. 500, 805 N.W.2d 290 (2011).
3 1d.

4 Brief for appellant at 19.
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[3] The Fourth Amendment to the U.S. Constitution and
article I, § 7, of the Nebraska Constitution guarantee against
unreasonable searches and seizures.’ The Fourth Amendment
provides:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be
searched, and the person or things to be seized.

[4,5] In addition, the Due Process Clause of the 14th
Amendment contains a substantive component that provides at
least some protection to a person’s right of privacy.® The U.S.
Supreme Court has said that this privacy entails at least two
kinds of interests: (1) the individual interest in avoiding disclo-
sure of personal matters and (2) the interest of independence in
making certain kinds of important decisions.’

Virtually every governmental action interferes with per-
sonal privacy to some degree.® The question in each case is
whether that interference violates a command of the U.S.
Constitution.’

(a) 14th Amendment
We find the U.S. Supreme Court opinion in Whalen v. Roe'
to be dispositive of Wiedeman’s arguments under the 14th
Amendment. In Whalen, the U.S. Supreme Court held that
the collection of narcotics prescription records in a database
accessible to certain health department employees and inves-
tigators—and also to general law enforcement pursuant to

5 See, Omni v. Nebraska Foster Care Review Bd., 277 Neb. 641, 764
N.W.2d 398 (2009); State v. Bakewell, 273 Neb. 372, 730 N.W.2d 335
(2007).

© State v. Senters, 270 Neb. 19, 699 N.W.2d 810 (2005).
7 Whalen v. Roe, 429 U.S. 589,97 S. Ct. 869, 51 L. Ed. 2d 64 (1977).

$ Katz v. United States, 389 U.S. 347, 88 S. Ct. 507, 19 L. Ed. 2d 576
(1967).

°1d.

19 Whalen v. Roe, supra note 7.
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a judicial subpoena or court order—did not violate the 14th
Amendment right to privacy."

[6] The Court found that the reporting and monitoring of
prescription records was a rational exercise of the state’s broad
police powers and that it is “well settled that the State has
broad police powers in regulating the administration of drugs
by the health professions.”!? Further, it was reasonable for
the state to believe that the recording program would have a
deterrent effect on potential violators and that it would aid in
the detection or investigation of specific instances of abuse or
misuse of dangerous drugs."

The Court then concluded that the program did not “pose a
sufficiently grievous threat to either [14th Amendment privacy]
interest to establish a constitutional violation.”"* Concerning
the interest in avoiding disclosure of personal matters, the
Court found that the recording program contained adequate
safeguards against disclosure of prescription records to the
general public. Although prescription records were automati-
cally disclosed to certain state employees, the Court found such
disclosures were not meaningfully distinguishable from “a host
of other unpleasant invasions of privacy that are associated
with many facets of health care.”'” Patients must disclose pri-
vate medical information to “doctors, to hospital personnel, to
insurance companies, and to public health agencies, . . . even
when the disclosure may reflect unfavorably on the character
of the patient.”!¢

As for the privacy interest of independence in making
certain kinds of important decisions, the Court held that the
recording program did not deprive patients of their right to
decide independently, with the advice of a physician, to use

" Id.

12.1d.,429 U.S. at 603 n.30.

13 See Whalen v. Roe, supra note 7.
4 Id., 429 U.S. at 600.

5 1d., 429 U.S. at 602.

16 1d.
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the medication.!” This was true despite the uncontested evi-
dence that the program discouraged some patients from using
monitored medications. The Court observed on this point that
the state “no doubt could prohibit entirely the use of particular
Schedule 1T drugs.”!®

In sum, the prescription recordkeeping scheme considered in
Whalen provided “proper concern with, and protection of, the
individual’s interest in privacy.”' Therefore, it did not violate
patients’ 14th Amendment privacy rights.

Nebraska does not have a centralized database for prescrip-
tion records, but instead mandates that such records be kept
by the pharmacies for a period of 5 years.”® Nebraska law
provides protection against dissemination of these prescrip-
tion records to the general public. Neb. Rev. Stat. § 38-2868
(Reissue 2008) states that pharmacy records shall be privi-
leged and confidential and may be released only to the patient,
caregiver, or others authorized by the patient or his or her
legal representative; the treating physician; other physicians or
pharmacists when such release is necessary to protect patient
health or well-being; or other persons or governmental agen-
cies authorized by law to receive such information.

[7,8] Weighing the State’s significant interest in the regu-
lation of potentially dangerous and addictive narcotic drugs
against the minimal interference with one’s ability to make
medical decisions and the protections from broader dissemi-
nation to the general public, we find the State did not violate
Wiedeman’s 14th Amendment privacy rights through its war-
rantless, investigatory access to her prescription records pur-
suant to § 28-414. Other courts have explained that patients’
substantive 14th Amendment privacy interests in prescription
records are “limited to the right not to have the information

'7 Whalen v. Roe, supra note 7.

8 1d.,429 U.S. at 603.

19 1d., 429 U.S. at 605.

20 See Neb. Rev. Stat. § 28-411 (Reissue 2008) and § 28-414.
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disclosed to the general public.”?! We agree. A legitimate
request for prescription information or records by a public
official responsible for safeguarding public health and safety,
subject to safeguards against further dissemination of those
records, does not impermissibly invade any 14th Amendment
right to privacy.” Having so concluded, we find no support for
Wiedeman’s suggestion that the 14th Amendment demands a
special process for access to her prescription records or for the
use of such records in court. We note that Wiedeman did not
allege that Jackson’s investigation of the prescription records
was for a discriminatory or arbitrary purpose or for anything
other than a legitimate investigatory purpose.

(b) Fourth Amendment

[9-11] We next address Wiedeman’s claims under the Fourth
Amendment. The U.S. Supreme Court has said a “search”
under the Fourth Amendment occurs whenever an “expectation
of privacy that society is prepared to consider reasonable is
infringed.”” A reasonable expectation of privacy is an expec-
tation that has a source outside of the Fourth Amendment,
by reference either to concepts of real or personal property
law or to understandings that are recognized and permitted
by society.”* Under the reasonable-expectation-of-privacy test,
however, “the four items listed in the [Fourth] Amendment
as the protected objects remain central to understanding the
scope of what the Amendment protects.”” Otherwise, “the

21 Stone v. Stow, 64 Ohio St. 3d 156, 166, 593 N.E.2d 294, 301 (1992). See,
also, State v. Russo, 259 Conn. 436, 790 A.2d 1132 (2002).

22 See, Whalen v. Roe, supra note 7; State v. Russo, supra note 21.

23 United States v. Jacobsen, 466 U.S. 109, 113, 104 S. Ct. 1652, 80 L. Ed.
2d 85 (1984).

% See U.S.v. Jones, ___US.___,132S.Ct. 945,181 L. Ed. 2d 911 (2012).

»> Thomas K. Clancy, The Fourth Amendment, Its History and Interpretation
10 (2008). See, also, e.g., Kyllo v. United States, 533 U.S. 27, 121 S. Ct.
2038, 150 L. Ed. 2d 94 (2001); State v. Cortis, 237 Neb. 97, 465 N.W.2d
132 (1991); State v. Harms, 233 Neb. 882, 449 N.W.2d 1 (1989).
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phrase ‘in their persons, houses, papers, and effects’ would
have been superfluous.”?

The investigatory inquiry into prescription records is dis-
tinguishable from the invasion of the “person” that occurs
during drug or alcohol testing.?’ Wiedeman had no owner-
ship or possessory interest in the pharmacies from where
the records were obtained. And, even though they may con-
cern Wiedeman, the prescription records are not Wiedeman’s
effects or papers.

In State v. Cody,”® we explained:

“Property ownership is one factor to consider in deter-
mining whether a defendant has a reasonable expecta-
tion of privacy. . . . Other factors include the nature
of the place searched, . . . whether the defendant had
a possessory interest in the thing seized or the place
searched, whether the defendant had a right to exclude
others from that place, whether the defendant exhibited
a subjective expectation that the place would remain free
from governmental intrusion, whether the defendant took
precautions to maintain privacy, and whether the defend-
ant was legitimately on or in possession of the prem-
ises searched.”

We generally ask whether the defendant owned the prem-
ises, property, place, or space, and whether the defendant had
dominion or control over such things or places based on per-
mission from the owner.?? Wiedeman fails to have any interest
in the prescription records under any of these property-based

% U.S. v. Jones, supra note 24, 132 S. Ct. at 949,

7 See, Ferguson v. Charleston, 532 U.S. 67, 121 S. Ct. 1281, 149 L. Ed.
2d 205 (2001); Vernonia School Dist. 47J v. Acton, 515 U.S. 646, 115 S.
Ct. 2386, 132 L. Ed. 2d 564 (1995); Skinner v. Railway Labor Executives’
Assn., 489 U.S. 602, 109 S. Ct. 1402, 103 L. Ed. 2d 639 (1989).

28 State v. Cody, 248 Neb. 683, 694, 539 N.W.2d 18, 26 (1995).

2 See, State v. Nelson, 282 Neb. 767, 807 N.W.2d 769 (2011); State v. Smith,
279 Neb. 918, 782 N.W.2d 913 (2010); State v. Sinsel, 249 Neb. 369, 543
N.W.2d 457 (1996); State v. Baltimore, 242 Neb. 562, 495 N.W.2d 921
(1993); State v. Trahan, 229 Neb. 683, 428 N.W.2d 619 (1988).
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tests. Fourth Amendment rights are personal rights; they may
not be vicariously asserted.*

[12] If the expectation of privacy in a pharmacy’s pre-
scription records is not based in the four items listed in the
Fourth Amendment, or in concepts of real or personal prop-
erty law, then it can only be reasonable if so recognized and
permitted by society.’’ Societal expectations as to prescrip-
tion records were aptly described by the Washington Court
of Appeals:

When a patient brings a prescription to a pharmacist,
the patient has a right to expect that his or her use of a
particular drug will not be disclosed arbitrarily or ran-
domly. But a reasonable patient buying narcotic prescrip-
tion drugs knows or should know that the State, which
outlaws the distribution and use of such drugs without
a prescription, will keep careful watch over the flow of
such drugs from pharmacies to patients.*
While the state cannot take away an established societal expec-
tation of privacy through the mere passage of a law,” there is
a long history of governmental scrutiny in the area of narcotics
and other controlled substances. All states highly regulate pre-
scription narcotics, and many state statutes specifically allow
for law enforcement investigatory access to those records
without a warrant.** This well-known and long-established
regulatory history significantly diminishes any societal expec-
tation of privacy against governmental investigation of narcot-
ics prescriptions.

3 See Rakas v. Illinois, 439 U.S. 128, 99 S. Ct. 421, 58 L. Ed. 2d 387
(1978). See, also, State v. Cody, supra note 28.

31 See U.S. v. Jones, supra note 24.

32 Murphy v. State, 115 Wash. App. 297, 312, 62 P.3d 533, 541 (2003). See,
also, e.g., State v. Russo, supra note 21.

3 See, e.g., Smith v. Maryland, 442 U.S. 735,99 S. Ct. 2577, 61 L. Ed. 2d
220 (1979).

3 See 50 State Statutory Surveys, Health Care Records and Recordkeeping,
0100 Surveys 53 (West 2012).
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[13] Furthermore, the U.S. Supreme Court has repeatedly
said there is no reasonable expectation of privacy in personal
information a defendant knowingly exposes to third parties.*
This is true even when the information revealed to the third
party is revealed on the assumption that it will be used only for
a limited purpose and on the assumption that the confidence in
the third party will not be betrayed.*

Thus, there is no reasonable expectation of privacy in situ-
ations such as the numerical information conveyed to a tele-
phone company of the numbers dialed,”” financial records
given to an accountant,® or personal account records main-
tained at one’s bank.** In State v. Kenny,® we held that the
defendant had no reasonable expectation of privacy in letters
he sent through the mail. We explained that while the defend-
ant “may have hoped for privacy, . . . he had no ‘expectation
of privacy’ as contemplated by the fourth amendment to the
U.S. Constitution.”!

In Whalen,” the U.S. Supreme Court addressed the appel-
lees’ Fourth Amendment arguments in a footnote. With little
explanation, the Court held that a prescription recordkeeping
scheme also did not violate any privacy right emanating from
the Fourth Amendment.*®* Whalen may be distinguishable to
the extent that the Court was not presented with a targeted

3 Smith v. Maryland, supra note 33; United States v. Miller, 425 U.S. 435,
96 S. Ct. 1619, 48 L. Ed. 2d 71 (1976); Couch v. United States, 409 U.S.
322,93 S. Ct. 611, 34 L. Ed. 2d 548 (1973); Hoffa v. United States, 385
U.S. 293, 87 S. Ct. 408, 17 L. Ed. 2d 374 (1966); Lopez v. United States,
373 U.S. 427,83 S. Ct. 1381, 10 L. Ed. 2d 462 (1963).

3 United States v. Miller, supra note 35. See, also, United States v. White,
401 U.S. 745,91 S. Ct. 1122, 28 L. Ed. 2d 453 (1971); Hoffa v. United
States, supra note 35; Lopez v. United States, supra note 35.

37 Smith v. Maryland, supra note 33.

3 Couch v. United States, supra note 35.

% United States v. Miller, supra note 35.

40 State v. Kenny, 224 Neb. 638, 399 N.W.2d 821 (1987).
41 Id. at 642, 399 N.W.2d at 824.

Whalen v. Roe, supra note 7.

¥ 1d.

42
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police investigation.** Nevertheless, we find Whalen to be
persuasive authority for the conclusion that disclosure by a
pharmacy of patient prescription records to law enforcement is
not a search from the standpoint of the patient.

The desire for medical care will not negate the voluntari-
ness of the disclosure to third-party pharmacies.* The desire
to have a checking account or credit card, to use a telephone,
or to mail a letter does not negate the voluntariness of the dis-
closure to the entities necessary for those important services.
Indeed, the Court in Whalen suggested that there is no right
to narcotic drugs at all; the state would be within its power
to prohibit access to such drugs altogether. While there is a
trust relationship between the pharmacy and the patient, cases
such as Smith v. Maryland*® United States v. Miller,*” Couch
v. United States,*® and Kenny* hold that disclosure, even on
the assumption that the confidence in the third party will not
be betrayed,” negates any expectation of privacy cognizable
under the Fourth Amendment.

The court in Williams v. Com?' thus held that the law
enforcement investigation of prescription records under a
law similar to § 28-414 is not a search under the Fourth
Amendment. Noting the proposition that what is voluntarily
exposed to the public is not subject to Fourth Amendment
protections, the court concluded that its citizens “have no
reasonable expectation of privacy in this limited examina-
tion of and access to their prescription records.”™ The court
further explained that “it is well known by citizens that any

# See, e.g., United States v. Miller, supra note 35; Ferguson v. Charleston,
supra note 27.

4 See Ferguson v. Charleston, supra note 27.

46 Smith v. Maryland, supra note 33.

United States v. Miller, supra note 35.

Couch v. United States, supra note 35.

State v. Kenny, supra note 40.

See cases cited supra note 36.

S Williams v. Com., 213 S.W.3d 671 (Ky. 2006).

32 Id. at 682.
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prescriptions they receive and fill will be conveyed to several
third parties, including their physician, their pharmacy, and
their health insurance company.”” And “pharmacy records
have long been subject not only to use and inspection by [those
entities] but also to inspection by law enforcement and state
regulatory agencies.”**

The court in Williams opined that it would be “mindful”
of its duty to jealously protect the freedoms of the Fourth
Amendment and would hold differently if it “perceived some
sort of manipulation of these well-recognized freedoms by the
state.” But it did not find such manipulation in the case of law
enforcement’s obtaining prescription records from businesses
that keep those records in the ordinary course of business and
pursuant to a statutory obligation to do s0.%

[14,15] We agree that an investigatory inquiry into prescrip-
tion records in the possession of a pharmacy is not a search
pertaining to the pharmacy patient. A patient who has given
his or her prescription to a pharmacy in order to fill it has
no legitimate expectation that governmental inquiries will
not occur.

[16] Issuance of a subpoena to a third party to obtain records
does not violate the rights of a defendant about whom the
records pertain, even if a criminal prosecution is contemplated
at the time the subpoena is issued.”’” The U.S. Supreme Court
in Miller explained that the bank in possession of account
records, not the customer whom they concern, has standing to
challenge a subpoena.’® Although it may be “unattractive” for a
business not to notify its customer of the subpoena, such lack
of notification is simply “without legal consequences” under
the Fourth Amendment.”

3 Id. at 683.

M Id.

S Id.

% Id. See, also, State v. Welch, 160 Vt. 70, 624 A.2d 1105 (1992).
See United States v. Miller, supra note 35.

3 Id.

¥ 1d., 425 U.S. at 443 n.5.
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Wiedeman lacks standing to challenge the manner of the
State’s inquiry into the prescription records or the constitu-
tional or statutory adequacy of the subpoenas offered and not
offered into evidence. There is no argument on appeal that
there is insufficient foundation for the prescription records or
that the prescription records are not what they purport to be.
We find no merit to Wiedeman’s assertion that the admission
of the pharmacy records violated her constitutional or statu-
tory rights.

2. FAILURE TO SUPPRESS
MEbicAL RECORDS

[17] Next, Wiedeman argues that her medical records should
have been suppressed because the warrant for her medical
records lacked probable cause. In reviewing the strength of
an affidavit submitted as a basis for finding probable cause to
issue a search warrant, an appellate court applies a “totality of
the circumstances” test.®” The question is whether, under the
totality of the circumstances illustrated by the affidavit, the
issuing magistrate had a substantial basis for finding that the
affidavit established probable cause.!

Aside from the argument that the prescription records
should have been stricken—an argument we conclude has
no merit due to our analysis above—Wiedeman asserts that
the probable cause affidavit was insufficient because it failed
to disclose information about any false or misleading state-
ment made by her. In the affidavit, Jackson explained that
Harriger, a nurse practitioner, had contacted him with concerns
that Wiedeman was abusing prescription drugs. Harriger had
become suspicious that Wiedeman was traveling a significant
distance to the clinic. Harriger contacted a couple of pharma-
cies that confirmed Wiedeman was seeing several doctors and
filling multiple narcotics prescriptions at different pharma-
cies. This information, combined with the prescription records
that revealed Wiedeman was filling multiple prescriptions
at multiple pharmacies for an extraordinary number of pills,

60 State v. Sprunger, 283 Neb. 531, 811 N.W.2d 235 (2012).
o Id.



214 286 NEBRASKA REPORTS

established probable cause. We find no merit to this assign-
ment of error.

3. SUFFICIENCY OF EVIDENCE

Lastly, Wiedeman challenges the sufficiency of the evi-
dence to support her conviction of 10 counts of violating
§ 28-418. In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combina-
tion thereof, the standard is the same: An appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
finder of fact.> The relevant question for an appellate court is
whether, after viewing the evidence in the light most favor-
able to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reason-
able doubt.®

Section 28-418 states it shall be unlawful for any person
“knowingly or intentionally . . . [t]Jo acquire or obtain or to
attempt to acquire or obtain possession of a controlled sub-
stance by theft, misrepresentation, fraud, forgery, deception,
or subterfuge”® or “[t]o communicate information to a practi-
tioner in an effort to unlawfully procure a controlled substance

.. or a medical order for a controlled substance issued by a
practitioner authorized to prescribe.”®

We find no merit to Wiedeman’s argument that filling
multiple prescriptions obtained by virtue of a single misrep-
resentation or act of deception is but a single violation. The
statute plainly states that a violation occurs upon the act of
acquiring or obtaining. Section 28-418 does not state that
each act of acquiring or obtaining must be accompanied by
a new act of misrepresentation or deception. When the act
of obtaining the prescription was facilitated by a continuing
deception based on a single conversation or other event, the
statute is satisfied.

92 State v. McCave, supra note 2.
S Id.

04§ 28-418(1)(c).

65§ 28-418(1)(i).
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The court did not err in concluding that Wiedeman com-
mitted multiple violations of § 28-418 each time she obtained
and filled a prescription from Cheloha. Each prescription from
Cheloha would not have been written but for Wiedeman’s fail-
ure to disclose that she was already taking narcotics through
prescriptions from other providers.

We also find no merit to Wiedeman’s claim that she never
affirmatively acted in a way that could violate § 28-418,
because she did not “affirmatively” provide fraudulent or false
information to anyone. Pointing out dictionary definitions of
“misrepresentation,” “fraud,” “deception,” and ‘“subterfuge,”
Wiedeman argues that in order to violate § 28-418, there must
be “[s]Jome word or deed that hides or misleads the one who
relies upon the act or deed.”®

Even accepting Wiedeman’s definitions, we find the record
more than adequate to support the trial court’s findings. It
is apparent that Wiedeman affirmatively misrepresented her
medical history. Particularly, Wiedeman told Cheloha she had
once “tried” her mother’s narcotic medications, but otherwise
relied on over-the-counter ibuprofen for her pain. In fact, at
the time of her first visit to Cheloha, Wiedeman had been
averaging 200 pills per month since September 2009, more
than the maximum dosage. With the addition of the prescrip-
tions by Cheloha, Wiedeman was able to obtain an average of
over 400 pills per month. Wiedeman admitted to Jackson that
she knew Cheloha would not have written all the prescriptions
for her had she told Cheloha about the other medical provid-
ers and her other prescriptions. The pain contract Wiedeman
signed with Laux in January 2009 is further evidence of
such knowledge. We find the evidence sufficient to support
the convictions.

VI. CONCLUSION
For the foregoing reasons, we affirm the judgment of the
trial court.
AFFIRMED.
CassEL, J., not participating.

% Brief for appellant at 13.
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ConnNoLLy, J., dissenting.

The Fourth Amendment forbids a government agent’s intru-
sion into a person’s legitimate expectation of privacy to
search for evidence of a crime without judicial oversight and
probable cause. Such searches are per se unreasonable, sub-
ject only to a few well-defined exceptions.! Here, no excep-
tions apply.

But the majority opinion concludes that if a citizen presents
a prescription order for a narcotic drug at a pharmacy, he has
no expectation that the information will remain private because
(1) he voluntarily disclosed the prescription and (2) the gov-
ernment heavily regulates the dispensing of narcotics. The
majority reasons that once a person gives the prescription to a
pharmacist, it is no longer private information. Thus, a pros-
ecutor can subpoena a person’s prescription records without
violating the Fourth Amendment; i.e., no search of personal
information occurs if the target of a criminal investigation has
publicly exposed it.

I believe that this decision will have far-reaching effects for
citizens’ Fourth Amendment protections. Information that citi-
zens normally considered private will not be protected by the
Fourth Amendment if it is held by a third party that is subject
to extensive regulation. And as we know, many human activi-
ties are subject to extensive federal and state regulations: e.g.,
banking, investing, attending school, or seeking medical or
psychiatric care. But if an individual is suspected of a crime
and his personal information is held by a third party that is
subject to regulation, the majority would permit the state—
without probable cause or court order—to invade by subpoena
a citizen’s protected zone of privacy.

According to the majority opinion, because Wiedeman gave
her prescriptions to a pharmacist, she voluntarily disclosed this
information and had no expectation of privacy in her personal
medical information. This “voluntarily disclosed” rationale
will not be limited to narcotic prescriptions. It necessarily

' Chandler v. Miller, 520 U.S. 305, 117 S. Ct. 1295, 137 L. Ed. 2d 513
(1997); Katz v. United States, 389 U.S. 347, 88 S. Ct. 507, 19 L. Ed. 2d
576 (1967); State v. Borst, 281 Neb. 217, 795 N.W.2d 262 (2011).
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means that if a citizen presents a prescription to a pharmacist,
he or she has voluntarily disclosed any medical information
disclosed by the prescription. Nor will the “voluntarily dis-
closed” rationale be limited to prescription orders. And I do
not believe this result is required by or consistent with the U.S.
Supreme Court’s decision in Whalen v. Roe 2

The majority opinion misinterprets the Court’s decision
in Whalen. It did not hold that citizens have no reasonable
expectation of privacy in their prescription records. There,
the plaintiffs were physicians and patients who challenged a
state statutory scheme that required doctors and pharmacists to
report prescriptions for narcotic drugs to a state agency. The
plaintiffs challenged the act as an invasion of the patients’ pri-
vacy interests; i.e., its potential to disclose their private medi-
cal information would have a chilling effect on a patient’s or a
doctor’s medical decisions.

Notably, the Court did not disturb the lower court’s ruling
that the doctor-patient relationship is one of the “zones of pri-
vacy” accorded constitutional protection®:

An individual’s physical ills and disabilities, the medi-
cation he takes, [and] the frequency of his medical con-
sultation are among the most sensitive of personal and
psychological sensibilities. One does not normally expect
to be required to have to reveal to a government source,
at least in our society, these facets of one’s life. Indeed,
generally one is wont to feel that this is nobody’s business
but his doctor’s and his pharmacist’s.*

Instead, the Court held that the act did not violate patients’
privacy interests under the 14th Amendment because its safe-
guards adequately protected their interests in keeping their
medical information confidential. Because Whalen was not
a criminal case, no one challenged the law as authorizing a
warrantless search of a person’s prescription records during
a targeted criminal investigation. More important, the Court’s

2 Whalen v. Roe, 429 U.S. 589,97 S. Ct. 869, 51 L. Ed. 2d 64 (1977).

3 See Roe v. Ingraham, 403 F. Supp. 931, 935 (S.D.N.Y. 1975), reversed,
Whalen, supra note 2.

4 1d. at 937.
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reasoning in Whalen refutes the majority’s reliance on the “vol-
untarily disclosed” rationale.

The Whalen Court stated that a public disclosure of a
patient’s medical information could only occur in three cir-
cumstances: (1) if a state official violated the law and deliber-
ately or negligently disclosed the information; (2) if the state
accused a doctor or patient of violating the law and offered the
data as evidence in a judicial proceeding; and (3) if a doctor,
pharmacist, or patient “voluntarily revealled] information on a
prescription form.”

Obviously, a prescription must be revealed to a pharmacist.
But the Court did not consider the mere act of presenting a pre-
scription order to a pharmacist to be a public disclosure of med-
ical information that negates a person’s expectation of privacy
in the information. The Court’s reasoning in Whalen shows that
the majority opinion’s reliance on the Court’s earlier decision
in United States v. Miller® is misplaced. The Whalen Court did
not follow the “voluntarily disclosed” reasoning of Miller, and
the different result reached in these decisions is not surprising.
The information contained in the banking records subpoenaed
in Miller is not comparable to the private medical information
that our prescription records reveal about our physical ailments
and medical decisions.

Equally important, if the plaintiff patients had no expec-
tation of privacy in their prescription records, the Court in
Whalen would not have decided whether the information was
adequately protected. So, contrary to the majority’s conclusion,
federal appellate courts have specifically interpreted Whalen as
recognizing a right of privacy in a person’s prescription records
and medical information.’

5 Whalen, supra note 2, 429 U.S. at 600 (emphasis supplied).

6 United States v. Miller, 425 U.S. 435, 96 S. Ct. 1619, 48 L. Ed. 2d 71
(1976).

7 See, Douglas v. Dobbs, 419 F.3d 1097 (10th Cir. 2005); Doe v. Southeastern
Penn. Transp. Auth. (SEPTA), 72 F3d 1133 (3d Cir. 1995); Murphy v.
Townsend, Nos. 98-35360, 98-35434, 98-35481, 1999 WL 439468 (9th
Cir. June 22, 1999) (unpublished disposition listed in table of “Decisions
Without Published Opinions” at 187 F.3d 648 (9th Cir. 1999)).
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The Court stated that the remote possibility of inadequate
judicial supervision of the information, if used as evidence,
was not a reason for invalidating the entire program.® But
importantly, it did not decide how state agents could obtain
the evidence initially or what judicial supervision was required
under the Fourth Amendment. It specifically declined to decide
“any question which might be presented by the unwarranted
disclosure.” And the facts from the lower court’s decision
showed only that state agents had discovered evidence of drug
crimes during administrative inspections—not targeted crimi-
nal investigations.'”

In short, Whalen is not persuasive authority that a state
agent’s subpoena of a person’s prescription records for a
criminal investigation does not violate the Fourth Amendment.
This issue was simply not presented. The majority opinion
mistakenly concludes that the Court persuasively addressed the
Fourth Amendment issue in a footnote. In that footnote, the
Court addressed only the plaintiffs’ argument that the Fourth
Amendment’s protection of privacy interests from unreason-
able government intrusions was a source of a general guarantee
of privacy emanating from the federal Constitution."

The Court’s statement that the Fourth Amendment can-
not be translated into a general right to privacy under the
Constitution was not a new pronouncement.'> But the Court’s
statement did not authorize a warrantless government intru-
sion into a legitimate expectation of privacy for a targeted
criminal investigation. As stated, such searches are per se
unreasonable.

It is true that “‘[l]egitimation of expectations of privacy
by law must have a source outside of the Fourth Amendment,
either by reference to concepts of real or personal property
law or to understandings that are recognized and permitted by

8 Whalen, supra note 2.
% 1Id., 429 U.S. at 605.

10 See Roe, supra note 3.
' Whalen, supra note 2.

12 See Katz, supra note 1.
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society.””!3 As the majority opinion states, “A ‘search’ occurs
when an expectation of privacy that society is prepared to con-
sider reasonable is infringed.”'

But the U.S. Supreme Court has rejected the majority’s
cheapening of nonpossessory privacy interests: “[O]nce it is
recognized that the Fourth Amendment protects people—and
not simply ‘areas’—against unreasonable searches and sei-
zures, it becomes clear that the reach of that Amendment can-
not turn upon the presence or absence of a physical intrusion
into any given enclosure.”'” The Fourth Amendment’s protec-
tion of legitimate nonpossessory privacy interests adds to the
Amendment’s baseline protections without subtracting from
its protection against a physical intrusion of a constitutionally
protected area.'

And in Whalen, the Court clearly recognized that individuals
have a legitimate expectation of privacy in their prescription
records. Other courts have also recognized this expectation,
under both federal law and state law.'” These cases strongly
support the conclusion that we, as a society, consider prescrip-
tion records to contain our most private and sensitive informa-
tion about our physical ailments and medical decisions. To
skirt this problem, the majority opinion must ignore obvious
flaws in putting a targeted criminal investigation on equal foot-
ing with crimes discovered during administrative inspections,
as in Whalen.

Obviously, many states have statutes that allow state agents
to inspect a pharmacy’s prescription records without a warrant.

13 United States v. Jacobsen, 466 U.S. 109, 123 n.22, 104 S. Ct. 1652, 80 L.
Ed. 2d 85 (1984) (emphasis supplied).

4 See id., 466 U.S. at 113. Accord Terry v. Ohio, 392 U.S. 1,88 S. Ct. 1868,
20 L. Ed. 2d 889 (1968).

15 Katz, supra note 1, 389 U.S. at 353.

16 See Florida v. Jardines, U.S. __ , 133 S.Ct. 1409, 185 L. Ed. 2d 495

(2013).

17 See, Douglas, supra note 7; Doe, supra note 7; King v. State, 272 Ga. 788,
535 S.E.2d 492 (2000); State v. Skinner, 10 So. 3d 1212 (La. 2009); State
v. Bilant, 307 Mont. 113, 36 P.3d 883 (2001); Murphy, supra note 7. See,
also, Doe v. Broderick, 225 F.3d 440 (4th Cir. 2000).
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These statutes exist because agency officials or law enforce-
ment officers can conduct warrantless administrative inspec-
tions of highly regulated businesses only if the state has an
authorizing statute.'® Such inspections fall into the “special
needs” exception to the warrant requirement.' Because busi-
nesses like pharmacies are highly regulated, the owners have
a reduced expectation of the privacy in their business records
and can be subjected to warrantless inspections.”® But the
majority opinion ignores Nebraska’s statutory provisions that
show the Legislature did not intend to permit administrative
inspections to be used for criminal investigations.”! And state
statutes cannot define what the Fourth Amendment requires
for government intrusions into private information for targeted
criminal investigations.

Unlike administrative inspections of pharmacies, the Fourth
Amendment’s warrant and probable cause exceptions cannot
apply to targeted criminal investigations into a person’s pre-
scription records. First, probable cause is not required for
administrative inspections because they are “neither personal in
nature nor aimed at the discovery of evidence of crime.”** But
that is obviously not true of a targeted search conducted with
particularized suspicion of a crime, as in this case. And the
Supreme Court has specifically held that government agents
cannot use administrative inspections to search for evidence
of a crime in a targeted investigation.”? Second, the Court has

'8 See, New York v. Burger, 482 U.S. 691, 107 S. Ct. 2636, 96 L. Ed. 2d 601
(1987); United States v. Biswell, 406 U.S. 311, 92 S. Ct. 1593, 32 L. Ed.
2d 87 (1972); See v. City of Seattle, 387 U.S. 541, 87 S. Ct. 1737, 18 L.
Ed. 2d 943 (1967); Annot., 53 A.L.R.4th 1168 (1987) (explaining history).

19 See, Burger, supra note 18; Annot., 29 A.L R.4th 264 (1984).
20 See id.
2l See Neb. Rev. Stat. §§ 28-428 and 81-119 (Reissue 2008).

2 Camara v. Municipal Court, 387 U.S. 523, 537,87 S. Ct. 1727, 18 L. Ed.
2d 930 (1967).

3 See, e.g., Michigan v. Clifford, 464 U.S. 287, 104 S. Ct. 641, 78 L. Ed. 2d
477 (1984); Michigan v. Tyler, 436 U.S. 499, 98 S. Ct. 1942, 56 L. Ed. 2d
486 (1978); Donovan v. Dewey, 452 U.S. 594, 101 S. Ct. 2534, 69 L. Ed.
2d 262 (1981).
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never held that because the medical industry is highly regu-
lated, patients have a reduced expectation of privacy in their
medical information held by medical institutions. To the con-
trary, it has held that the “special needs” exception applies only
if the reason for a search is divorced from the State’s general
interest in law enforcement.

In Ferguson v. Charleston* the U.S. Supreme Court
addressed the involvement of law enforcement in obtaining
medical diagnostic testing results. There, state hospital employ-
ees coordinated with law enforcement agents to develop a pro-
gram of testing urine samples of pregnant women for evidence
of cocaine use. If the urine samples tested positive for cocaine,
the hospital employees reported the women to law enforce-
ment agents, who used the information to coerce the women
into drug treatment or to charge them with drug offenses. The
Court concluded that the urine tests were searches that did not
fall into the special needs exception. It distinguished other
urine tests that it had upheld under the special needs excep-
tion. It concluded that the hospital’s reporting of the testing
results to law enforcement agents specifically to incriminate
the women was a more significant privacy intrusion and was
contrary to patients’ reasonable expectations of privacy in their
medical information:

The use of an adverse test result to disqualify one from
eligibility for a particular benefit, such as a promotion or
an opportunity to participate in an extracurricular activity,
involves a less serious intrusion on privacy than the unau-
thorized dissemination of such results to third parties.
The reasonable expectation of privacy enjoyed by the
typical patient undergoing diagnostic tests in a hospital
is that the results of those tests will not be shared with
nonmedical personnel without her consent. . . . In none
of our prior cases was there any intrusion upon that kind
of expectation.

The critical difference between those four drug-testing
cases and this one, however, lies in the nature of the

4

2% Ferguson v. Charleston, 532 U.S. 67, 121 S. Ct. 1281, 149 L. Ed. 2d 205
(2001).
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“special need” asserted as justification for the warrant-
less searches. In each of those earlier cases, the ‘“spe-
cial need” that was advanced as a justification for the
absence of a warrant or individualized suspicion was one
divorced from the State’s general interest in law enforce-
ment. . . . In this case, however, the central and indispens-
able feature of the policy from its inception was the use
of law enforcement to coerce the patients into substance
abuse treatment. This fact distinguishes this case from
circumstances in which physicians or psychologists, in
the course of ordinary medical procedures aimed at help-
ing the patient herself, come across information that
under the rules of law or ethics is subject to reporting
requirements . . . .%
I believe that the same reasoning must apply here:
If [medical] records are private, then so must be records
of prescription medications. . . . [M]edical science has
improved and specialized its medications. It is now pos-
sible from looking at an individual’s prescription records
to determine that person’s illnesses, or even to ascertain
such private facts as whether a woman is attempting to
conceive a child through the use of fertility drugs. This
information is precisely the sort intended to be protected
by penumbras of privacy. See Eisenstadt v. Baird, 405
U.S. 438, 450, 92 S.Ct. 1029, 1036, 31 L.Ed.2d 349
(1972) (“If the right to privacy means anything, it is
the right of the individual . . . to be free from unwanted
governmental intrusions into matters so fundamentally
affecting a person as the decision whether to bear or beget
a child.”). An individual using prescription drugs has a
right to expect that such information will customarily
remain private.?
If state agents had discovered evidence of Wiedeman’s
crime during a valid administrative inspection of pharmacy

% Id., 532 U.S. at 78-81 (emphasis supplied). See, also, Vernonia School
Dist. 47J v. Acton, 515 U.S. 646, 115 S. Ct. 2386, 132 L. Ed. 2d 564
(1995).

% Doe, supra note 7, 72 F.3d at 1138.
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records, I would agree that she had no reason to com-
plain.?” But this case does not present those facts. Because
law enforcement agents sought Wiedeman’s records solely to
incriminate her in a targeted investigation, the search was not
an administrative inspection and did not fall within the special
needs exception.

In short, targeted criminal investigations are distinct
from other types of government searches. And once a court
recognizes that citizens have legitimate expectations of pri-
vacy in their prescription records, which many courts have
done, the Fourth Amendment requires probable cause and a
warrant before intruding on that interest. Because I believe
that Wiedeman had a legitimate expectation of privacy in
her prescription records, she was entitled to challenge the
search of these records without a warrant and her challenge
had merit.

The Fourth Amendment does not prevent law enforce-
ment agents from searching private information for a criminal
investigation if the agents comply with its procedural protec-
tions of that information. I think most Nebraskans will be
surprised to learn that by filling their prescription orders, they
have publicly disclosed the medical information revealed by
those orders. They likely did not suspect that a prosecutor,
without any judicial oversight, could obtain their prescription
records merely by issuing a subpoena. For these reasons, I
cannot join the majority’s opinion.

¥ See, Burger, supra note 18; Stone v. Stow, 64 Ohio St. 3d 156, 593 N.E.2d
294 (1992).

Mary KAy YOUNG, AN INDIVIDUAL, APPELLANT, V.
GoviErR & MILoNE, L.L.P., ET AL., APPELLEES.
835 N.W.2d 684

Filed July 12,2013. No. S-11-959.

1. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admitted evidence show
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that there is no genuine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law.

Judges: Recusal: Appeal and Error. A motion requesting a judge to recuse
himself or herself on the ground of bias or prejudice is addressed to the discretion
of the judge, and an order overruling such a motion will be affirmed on appeal
unless the record establishes bias or prejudice as a matter of law.

Attorney and Client: Malpractice: Negligence: Proof. A client who has agreed
to the settlement of an action is not barred from recovering against his or her
attorney for malpractice if the client can establish that the settlement agreement
was the product of the attorney’s negligence.

Malpractice: Attorney and Client: Negligence: Proof: Proximate Cause:
Damages. In a civil action for legal malpractice, a plaintiff alleging professional
negligence on the part of an attorney must prove three elements: (1) the attor-
ney’s employment, (2) the attorney’s neglect of a reasonable duty, and (3) that
such negligence resulted in and was the proximate cause of loss to the client.
Malpractice: Attorney and Client. In a legal malpractice action, the required
standard of conduct is that the attorney exercise such skill, diligence, and knowl-
edge as that commonly possessed by attorneys acting in similar circumstances.
____t____.Although the general standard of an attorney’s conduct is established
by law, the question of what an attorney’s specific conduct should be in a particu-
lar case and whether an attorney’s conduct fell below that specific standard is a
question of fact.

Attorney and Client: Expert Witnesses. Expert testimony is generally required
to establish an attorney’s standard of conduct in a particular circumstance and
that the attorney’s conduct was not in conformity therewith.

Summary Judgment. Summary judgment proceedings do not resolve factual
issues, but instead determine whether there is a material issue of fact in dispute.
Summary Judgment: Expert Witnesses: Testimony. A conflict of expert testi-
mony regarding an issue of fact establishes a genuine issue of material fact which
precludes summary judgment.

Malpractice: Attorney and Client: Negligence: Proof. In an action for legal
malpractice, the plaintiff must establish that but for the alleged negligence
of the attorney, the plaintiff would have obtained a more favorable judgment
or settlement.

Res Judicata. The doctrine of res judicata, or claim preclusion, bars the relitiga-
tion of a matter that has been directly addressed or necessarily included in a for-
mer adjudication if (1) the former judgment was rendered by a court of competent
jurisdiction, (2) the former judgment was a final judgment, (3) the former judg-
ment was on the merits, and (4) the same parties or their privies were involved in
both actions.

Res Judicata: Judgments: Collateral Attack. Res judicata will not preclude a
second suit between the same parties if the forum in which the first action was
brought did not have jurisdiction to adjudicate the action; stated another way,
judgments entered by a court without jurisdiction are void and subject to collat-
eral attack.
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13.  Jurisdiction: Words and Phrases. Personal jurisdiction is the power of a tribu-
nal to subject and bind a particular person or entity to its decisions.

14. : ____. Subject matter jurisdiction is the power of a tribunal to hear and
determine a case in the general class or category to which the proceedings in
question belong and to deal with the general subject matter involved.

15. Res Judicata: Judgments. Summary judgments, judgments on a directed verdict,
judgments after trial, default judgments, and consent judgments are all generally
considered to be on the merits for purposes of res judicata.

16.  Judges: Recusal. Under the Nebraska Revised Code of Judicial Conduct, a judge
must recuse himself or herself from a case if the judge’s impartiality might rea-
sonably be questioned.

17. Judges: Recusal: Proof. In order to demonstrate that a trial judge should have
recused himself or herself, the moving party must demonstrate that a reason-
able person who knew the circumstances of the case would question the judge’s
impartiality under an objective standard of reasonableness, even though no actual
bias or prejudice was shown.

Appeal from the District Court for Douglas County: PETER
C. BaTAILLON, Judge. Affirmed.

James D. Sherrets, Diana J. Vogt, and Thomas D. Prickett,
of Sherrets, Bruno & Vogt, L.L.C., for appellant.

James M. Bausch and Mary Kay O’Connor, of Cline,
Williams, Wright, Johnson & Oldfather, L.L.P., for appel-
lees Baird, Holm, McEachen, Pedersen, Hamann & Strasheim,
L.L.P,etal.

William M. Lamson, Jr., and Cathy S. Trent-Vilim, of
Lamson, Dugan & Murray, L.L.P., for appellees Govier &
Milone, L.L.P., and Pamela Hogenson Govier.

Heavican, C.J., ConNoLLy, STEPHAN, McCorMACK, and
CASSEL, JJ.

STEPHAN, J.

In this professional negligence case, Mary Kay Young,
formerly Mary Kay Davis, filed a complaint against several
law firms and individual attorneys who represented her in
a marital dissolution proceeding. Young’s former husband,
Henry Davis, filed for dissolution in July 2001. While that
action was pending, the parties reconciled. As part of the
reconciliation, they entered into two postmarital agreements
which specified how their property would be divided in the
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event of a future dissolution. At the request of both parties,
the district court for Douglas County approved the postmarital
agreements and dismissed the dissolution proceeding with-
out prejudice.

Subsequently, Young filed a second dissolution proceed-
ing in which she was represented by the law firms and attor-
neys who are the appellees in this case. Eventually, on the
advice of these attorneys, Young accepted a settlement pro-
posal from Davis which was based upon the postmarital agree-
ments approved in the first dissolution action, and the marriage
was dissolved.

Young later brought this action in which she alleged that
her attorneys were negligent in advising her to accept the
settlement proposal from Davis. The district court sustained the
appellees’ motions for summary judgment. It reasoned that the
actions of the attorneys were not the proximate cause of any
damage to Young, because she could not show that her recov-
ery in the dissolution proceeding would have been greater but
for the allegedly negligent advice of the attorneys. The court
specifically found that under the doctrines of res judicata and
judicial estoppel, the order in the first dissolution proceeding
which approved the parties’ postmarital agreements was bind-
ing on the court in the second proceeding.

Young appeals. We affirm the judgment of the district court.

I. BACKGROUND AND PROCEDURAL
HISTORY
Young and Davis were married on January 7, 1989, in
Omaha, Nebraska. Two children were born during the marriage.

1. FIRsT DISSOLUTION PROCEEDING

Davis filed a petition for dissolution of the marriage on July
23, 2001, in the district court for Douglas County. Young filed
a cross-petition on July 26. While this proceeding was pend-
ing, Young and Davis entered into a postmarital agreement
(PMA) in which they acknowledged marital difficulties. The
PMA included covenants given “in consideration of the con-
tinuation of the marriage of the parties, and in consideration
of the mutual promises, waivers and releases” made by each
party. The PMA provided that Davis’ ownership interest in a
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meatpacking company would be considered separate nonmari-
tal property and that his salary, earnings, and stock in the com-
pany would always be considered as such.

In the PMA, the parties identified marital property, which
included cash, stocks, life insurance, jewelry, automobiles, a
home, and a residential lot. The total value of the listed prop-
erty was more than $6.28 million. The PMA provided that
in the event of divorce, Young would receive $3 million; the
Jaguar automobile; and her clothing, personal effects, and jew-
elry. Davis would retain the other assets, including the home
and the residential lot. Young agreed to renounce any claim to
Davis’ nonmarital assets. The PMA further provided that Young
would not receive alimony or additional property. According to
the PMA, any marital home acquired by either party during
the continuation of the marriage would be titled in the name of
the person whose separate property was used for the purchase.
If they purchased property together, it was to be titled in both
names as tenants in common without rights of survivorship. All
income earned by either party during the continuation of the
marriage was to remain separate property.

The PMA stated that each party had received the advice of
counsel and was entering into the agreement freely and volun-
tarily, free and clear of any duress or undue influence from the
other party, and with full knowledge and access to any neces-
sary information. If either party was required to bring legal
action against the other to enforce rights under the PMA, or if
either attempted to challenge or set aside any term of the agree-
ment, the prevailing party would be entitled to recover costs
and expenses, including reasonable attorney fees. Each party
agreed that the terms of the agreement were fair, reasonable,
not unconscionable, and equitable.

The PMA was signed on November 26, 2001. On January
9, 2002, Davis was given leave to dismiss his petition for
dissolution without prejudice. Young was given leave to file
an amended cross-petition. In that pleading, filed on January
15, Young alleged that the marriage was irretrievably broken
and should be dissolved. She also sought a declaratory judg-
ment that the PMA was void because it was executed when
she was under stress, duress, and emotional collapse and was
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without control of her decisionmaking abilities. She alleged
that because of her mental state, she did not knowingly, intel-
ligently, or voluntarily execute the PMA, and that it was there-
fore null and void.

While Young’s cross-petition was pending, Young and Davis
participated in private mediation in which neither was repre-
sented by counsel. Young and Davis entered into an amended
postmarital agreement (APMA) on April 17, 2002. The APMA
incorporated the PMA by reference and attachment. Young
signed the APMA against the advice of the attorneys who
represented her in the dissolution proceeding and who are not
parties to this action. The APMA included specific provisions
contemplating continuation of the marriage. It provided that
upon execution of the APMA and the dismissal of all pend-
ing litigation, Young and Davis would again live together with
their children. They agreed to “continue participating in family
counseling and/or family therapy to further facilitate their rec-
onciliation.” The APMA provided that neither it nor the PMA
would be enforceable if Davis initiated a new action for dis-
solution or legal separation within 12 months, unless the action
was based on evidence of Young’s infidelity.

The APMA provided that Davis would pay the state and
federal income taxes on the income Young earned from the
$3 million payment she was to receive under the PMA. Young
was also to receive sole ownership of the parties’ residence.
In the event the marriage was dissolved, Young would receive
alimony of $12,500 per month for up to 10 years unless she
remarried or she or Davis died. The APMA also provided
that Young would receive an additional $1 million on the
fourth anniversary of the execution of the APMA, regardless
of whether the parties were married at the time. The APMA
further provided that if either party contested its terms, the
prevailing party would be responsible for paying all attorney
fees and costs.

The APMA included an agreement by both parties to dis-
miss all pending litigation between them, including “[Young’s]
declaratory judgment claim,” which had been filed at the time
of her cross-petition for dissolution. The APMA further pro-
vided that if counsel for either party desired, the terms of the
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PMA and APMA would be submitted for approval to the court
in which the action was pending. Like the PMA, the APMA
included representations that it was executed by both parties
voluntarily, without undue influence, and with a full under-
standing of its terms.

At a hearing on April 23, 2002, Young and Davis presented
a stipulation asking the district court to approve the terms of
the PMA and APMA, to dismiss the dissolution proceeding
without prejudice, and to dismiss Young’s declaratory judg-
ment claim with prejudice. The stipulation expressly stated that
dismissal of Young’s declaratory judgment claim with preju-
dice would mean she would be precluded from challenging
the validity of the PMA and APMA. The stipulation was not
signed by counsel for either party, although both parties were
represented by counsel at the hearing.

Davis’ counsel called both parties to testify regarding their
understanding of the PMA and APMA. Both testified that
they intended to continue in their marital relationship upon
resolving their differences with the PMA and APMA and that
they understood both documents, considered them fair and
reasonable, and were requesting the court’s approval of them.
Young testified that she understood that if her declaratory judg-
ment action was dismissed with prejudice, the APMA would
be binding on her. She also testified that she understood the
declaratory judgment could be dismissed without the court’s
approving the PMA and APMA. Further questioning by the
court elicited testimony from the parties regarding their educa-
tional backgrounds and the absence of any impairment to their
ability to understand the proceedings. In an order entered on
April 24, 2002, the court found that it had jurisdiction of the
parties and the subject matter, approved the PMA and APMA,
dismissed Young’s declaratory judgment claim with prejudice,
and dismissed Young’s amended cross-petition for dissolution
of marriage without prejudice.

2. SEcOND DissoLUTION PROCEEDING
Thereafter, the parties lived together for approximately 17
months. During that time, pursuant to the PMA and APMA,
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Davis transferred ownership of the family residence, two auto-
mobiles, and $3 million to Young.

On October 6, 2003, Young filed a petition for dissolution
of the marriage. At that time, she was represented by Pamela
Govier and the law firm of Govier, Milone & Streff, L.L.P.
(Govier firm), and a second law firm that is not a party to this
action. The case was assigned to a district court judge who had
not been involved in the prior proceedings.

In his answer and cross-petition, Davis admitted Young’s
allegations that the marriage was irretrievably broken and that
every reasonable effort to effect reconciliation had been made.
He affirmatively alleged that the PMA and APMA controlled
the determination of alimony and the distribution of real and
personal property and that by virtue of the 2002 order approv-
ing the PMA and APMA, Young was barred from relitigating
property and alimony issues by the doctrines of res judicata,
collateral estoppel, and judicial estoppel. Davis sought custody
of the parties’ minor children, an order granting him exclusive
occupancy of his residence, a decree of dissolution incorporat-
ing the terms of the PMA and APMA, and other relief, includ-
ing attorney fees and costs.

In her reply, Young alleged that the PMA and APMA were
“procured by fraud, duress, and without full disclosure” and
were ‘“unconscionable, unenforceable, void, and against public
policy.” Davis then filed a motion for partial summary judg-
ment, asserting that the enforceability of the PMA and APMA
had already been determined by a court and again asserting that
Young was estopped from challenging their validity.

The court overruled Davis’ motion for summary judgment,
concluding that the PMA and APMA were unenforceable
because they were made in contemplation of divorce, were not
consistent with “statutes regarding post-marital agreements,”
and were contrary to public policy. Davis filed a motion for
reconsideration, which the court also overruled.

The law firm which had originally served as cocounsel
with the Govier firm withdrew from the case, and in August
2004, Young retained the law firm of Baird, Holm, McEachen,
Pedersen, Hamann & Strasheim, L.L.P. (Baird Holm firm), as
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cocounsel with the Govier firm. William Dittrick, a partner
in the Baird Holm firm, was primarily responsible for the
firm’s work on the case. Early in his involvement, Dittrick
was advised by Govier that the district court had denied
Davis’ motion for partial summary judgment and had held
that the PMA and APMA were unenforceable. That hold-
ing was reaffirmed in February 2006, when the district court
overruled Davis’ motion to bifurcate the trial in order to first
determine the enforceability of the PMA and APMA. The court
reaffirmed its prior order determining that the agreements
were unenforceable.

But approximately 7 months later, the court, on its own
motion, announced that it would reconsider its holding on
Davis’ motion for partial summary judgment. After additional
briefing, the court reversed its prior order and sustained Davis’
motion for partial summary judgment. The court reasoned that
the April 2002 ruling that the PMA and APMA were fair, just,
and not unconscionable is res judicata and bars further litiga-
tion between the parties.

Having prevailed on that critical issue, Davis proposed a
settlement. He offered to abide by the PMA and APMA and to
pay alimony of $12,500 per month for 106 months and child
support of $60,000 per year for two children or $36,000 per
year for one child. He also offered to waive his claim for reim-
bursement of $175,000 in attorney fees and waive any claim
to additional attorney fees based on Young’s challenge of the
APMA. The offer stated that if the matter were not settled,
Davis would seek reimbursement of the $175,000, payment of
all attorney fees and costs expended in defense of the PMA and
APMA, and reduction of alimony for a term equal to one-half
the length of the parties’ actual cohabitation (88 months) less
a credit for the alimony paid during the proceedings. The total
alimony award would extend for an additional 64 months. He
also would seek return of all personal property Young removed
from Davis’ home.

After consultation with her attorneys, Young agreed to
accept the settlement offer. Dittrick stated in a letter dated
December 4, 2006, that Young believed she must accept the
terms of the settlement “because of the incredible economic
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risk confronting her.” At a hearing on December 11, Davis
testified that the parties had agreed that each would pay his or
her own attorney fees and that he would not seek repayment
of $175,000 that had been previously ordered by the court.
Young testified that she understood she had no alternative but
to accept the settlement because she would face bankruptcy if
she went to trial. She said that her attorneys had explained the
situation to her in great detail and that she understood that nei-
ther party would appeal the settlement. The court approved the
settlement agreement and, on December 11, entered an order of
dissolution incorporating the PMA and APMA.

3. PROFESSIONAL NEGLIGENCE PROCEEDING

On November 14, 2008, Young filed this professional neg-
ligence action against the Baird Holm firm; the Govier firm,
now Govier & Milone, L.L.P.; and individual members of
the firms, including Dittrick and Govier. During the course
of the proceeding, various other individual defendants were
dismissed, and those dismissals are not at issue in this appeal.

Young alleged that the PMA and APMA were unenforce-
able because they were fraudulently procured by Davis, signed
while she was under duress, and void as against public policy.
She alleged that her attorneys, the appellees, were negligent
in advising her about the PMA and APMA and in litigating
issues regarding the enforceability of the agreement. She also
alleged that they charged her excessive fees. She alleged that
as a proximate result of their negligence, she lost the ability to
appeal the enforceability of the PMA and APMA and “the abil-
ity to share in up to one-half of what [the attorneys] informed
her was a $192 Million Marital Estate.” She prayed for judg-
ment against the appellees, jointly and severally; for monetary
damages of $100 million; and for disgorgement of attorney
fees, interest, and costs. The appellees filed answers denying
all claims and asking for dismissal of the action.

The appellees filed motions for summary judgment, and
Young filed a cross-motion for summary judgment. The dis-
trict court overruled Young’s motion, finding that there were
genuine issues of material fact as to whether the appellees
were negligent. However, the court granted the appellees’
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motions for summary judgment in part, finding that the order
approving the PMA and APMA entered in the first dissolution
proceeding was binding on the court in the second dissolu-
tion proceeding under the doctrines of res judicata and judi-
cial estoppel. The court determined that even if Young could
establish negligence by the appellees, she could not prove
proximate causation.

The court reserved three issues for trial: (1) whether Govier
failed to convey a $2 million settlement offer to Young, (2)
whether there was a failure to submit counteroffers, and (3)
whether the appellees charged excessive fees. Subsequently, the
district court modified its order and granted summary judgment
for the appellees on the first two of the previously preserved
claims, leaving only the claim regarding excessive attorney
fees for trial. Eventually, the parties reached a settlement as to
the attorney fees and stipulated to the entry of a final judgment,
which was entered on November 1, 2011. Young perfected this
timely appeal.

II. ASSIGNMENTS OF ERROR

Young assigns, summarized and restated, that the district
court erred in (1) overruling her motion for summary judgment
on the issues of negligence and proximate cause, (2) sustain-
ing the appellees’ motion for partial summary judgment based
upon its determination that the PMA and APMA would have
been binding on the court in the second dissolution proceeding
if it had not been settled, and (3) overruling her motions for
recusal of the district judge.

III. STANDARD OF REVIEW
[1] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts
or as to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a
matter of law.!

! Beveridge v. Savage, 285 Neb. 991, 830 N.W.2d 482 (2013).
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[2] A motion requesting a judge to recuse himself or herself
on the ground of bias or prejudice is addressed to the discre-
tion of the judge, and an order overruling such a motion will
be affirmed on appeal unless the record establishes bias or
prejudice as a matter of law.?

IV. ANALYSIS

Professional negligence actions against attorneys typically
involve a “‘case within the case,”” the former being the prior
lawsuit or transaction in which the attorney’s negligence is
alleged to have occurred.’ Here, the case within the case is the
second dissolution proceeding in which Young was represented
by the appellees. She contends that they negligently advised
her to settle that case after the court determined that it was
bound by the first court’s approval of the PMA and APMA
in the first dissolution proceeding. Thus, our “case within the
case” actually has within it yet another case upon which the
issues in this appeal are largely focused.

[3,4] A client who has agreed to the settlement of an action
is not barred from recovering against his or her attorney
for malpractice if the client can establish that the settlement
agreement was the product of the attorney’s negligence.* In a
civil action for legal malpractice, a plaintiff alleging profes-
sional negligence on the part of an attorney must prove three
elements: (1) the attorney’s employment, (2) the attorney’s
neglect of a reasonable duty, and (3) that such negligence
resulted in and was the proximate cause of loss to the client.’
It is undisputed that a professional relationship existed between
Young and the appellees. The issues in this appeal involve the
elements of neglect of duty and proximate cause.

299

2 Huber v. Rohrig, 280 Neb. 868, 791 N.W.2d 590 (2010).
3 See Bowers v. Dougherty, 260 Neb. 74, 85, 615 N.W.2d 449, 457 (2000).

* Wolski v. Wandel, 275 Neb. 266, 746 N.W.2d 143 (2008); Bruning v. Law
Offices of Ronald J. Palagi, 250 Neb. 677, 551 N.W.2d 266 (1996).

5 Freedom Fin. Group v. Wooley, 280 Neb. 825, 792 N.W.2d 134 (2010);
Radiology Servs. v. Hall, 279 Neb. 553, 780 N.W.2d 17 (2010).
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1. YOUNG’S MOTION FOR
SUMMARY JUDGMENT

[5-7] Young argues that the district court erred in denying her
motion for summary judgment and in failing to find that certain
conduct by the lawyers was malpractice which proximately
caused her alleged damage. In a legal malpractice action, the
required standard of conduct is that the attorney exercise such
skill, diligence, and knowledge as that commonly possessed
by attorneys acting in similar circumstances.® Although the
general standard of an attorney’s conduct is established by
law, the question of what an attorney’s specific conduct should
be in a particular case and whether an attorney’s conduct fell
below that specific standard is a question of fact.” Expert tes-
timony is generally required to establish an attorney’s standard
of conduct in a particular circumstance and that the attorney’s
conduct was not in conformity therewith.?

[8.9] In support of her motion for summary judgment, Young
presented the affidavits of attorney experts who opined that
the appellees failed to meet the standard of care in advising
Young to accept the settlement offer in the second dissolution
proceeding. In response, the appellees submitted the affidavits
of attorney experts who opined that they did not deviate from
the standard of care. Summary judgment proceedings do not
resolve factual issues, but instead determine whether there is a
material issue of fact in dispute.’ A conflict of expert testimony
regarding an issue of fact establishes a genuine issue of mate-
rial fact which precludes summary judgment.'® Accordingly,
the district court did not err in overruling Young’s motion for
summary judgment.

¢ Radiology Servs. v. Hall, supra note 5; Boyle v. Welsh, 256 Neb. 118, 589
N.W.2d 118 (1999).

7 Radiology Servs. v. Hall, supra note 5; Wolski v. Wandel, supra note 4.
8 Wolski v. Wandel, supra note 4.

° Farmington Woods Homeowners Assn. v. Wolf, 284 Neb. 280, 817 N.W.2d
758 (2012); Conley v. Brazer, 278 Neb. 508, 772 N.W.2d 545 (2009).

10" See Schiffern v. Niobrara Valley Electric, 250 Neb. 1, 547 N.W.2d 478
(1996).
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2. APPELLEES’ MOTIONS FOR
SUMMARY JUDGMENT

[10] Young argues that the district court erred in sustaining
the appellees’ motions for summary judgment. This inquiry
focuses on the element of proximate cause. In an action for
legal malpractice, the plaintiff must establish that but for the
alleged negligence of the attorney, the plaintiff would have
obtained a more favorable judgment or settlement.'" The dis-
trict court determined that even if the appellees breached the
standard of care as alleged by Young, she could not have
received a more favorable settlement in the second dissolu-
tion proceeding, because the court was bound to enforce the
PMA and APMA under the doctrines of res judicata and judi-
cial estoppel.

(a) Res Judicata

[11,12] The doctrine of res judicata, or claim preclusion,
bars the relitigation of a matter that has been directly addressed
or necessarily included in a former adjudication if (1) the for-
mer judgment was rendered by a court of competent jurisdic-
tion, (2) the former judgment was a final judgment, (3) the
former judgment was on the merits, and (4) the same parties
or their privies were involved in both actions.'” Res judicata
will not preclude a second suit between the same parties if the
forum in which the first action was brought did not have juris-
diction to adjudicate the action; stated another way, judgments
entered by a court without jurisdiction are void and subject to
collateral attack."”

It is clear that the validity of the PMA and APMA was
directly addressed in the court’s order terminating the first
dissolution proceeding, which included Young’s claim for

" Bellino v. McGrath North, 274 Neb. 130, 738 N.W.2d 434 (2007).

12 Kiplinger v. Nebraska Dept. of Nat. Resources, 282 Neb. 237, 803 N.W.2d
28 (2011).

13 Ryan v. Ryan, 257 Neb. 682, 600 N.W.2d 739 (1999). See, also, Marshall
v. Marshall, 240 Neb. 322, 482 N.-W.2d 1 (1992); Zenker v. Zenker, 161
Neb. 200, 72 N.W.2d 809 (1955); Koch v. County of Dakota, 151 Neb.
506, 38 N.W.2d 397 (1949); 50 C.J.S. Judgments § 931 (2009).
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declaratory relief, and that the two dissolution proceedings
involved the same parties. Thus, the focus of our inquiry is
whether the order terminating the first dissolution proceeding
was a final judgment on the merits by a court of competent
jurisdiction.

[13,14] Personal jurisdiction is the power of a tribunal to
subject and bind a particular person or entity to its decisions.'*
Subject matter jurisdiction is the power of a tribunal to hear
and determine a case in the general class or category to which
the proceedings in question belong and to deal with the general
subject matter involved."” It is undisputed that the court had
personal jurisdiction over the parties in the first dissolution
proceeding. The disputed issue in this appeal is whether it had
subject matter jurisdiction to determine the validity of the PMA
and APMA.

There are two possible sources of such jurisdiction: (1) the
Uniform Declaratory Judgments Act'® and (2) the Nebraska
statutes governing dissolution of marriage,"” both of which
were implicitly invoked in the amended cross-petition filed by
Young in the first dissolution proceeding.

In her cross-petition filed in the first dissolution proceeding,
Young requested that the district court exercise its jurisdic-
tion under the Uniform Declaratory Judgments Act and find
the PMA to be void, because it was executed at a time when
she was under stress, duress, and emotional collapse and was
without control of her decisionmaking abilities. She alleged
that because of her mental state, she did not knowingly, intel-
ligently, or voluntarily execute the PMA and that it was there-
fore null and void.

The Uniform Declaratory Judgments Act includes the fol-
lowing grant of subject matter jurisdiction:

" Abdouch v. Lopez, 285 Neb. 718, 829 N.W.2d 662 (2013).

5 Spady v. Spady, 284 Neb. 885, 824 N.W.2d 366 (2012); Peterson v.
Houston, 284 Neb. 861, 824 N.W.2d 26 (2012).

16 See Neb. Rev. Stat. §§ 25-21,149 to 25-21,164 (Reissue 2008).

17 See Neb. Rev. Stat. §§ 42-347 to 42-386 (Reissue 2008 & Cum. Supp.
2012).



YOUNG v. GOVIER & MILONE 239
Cite as 286 Neb. 224

Courts of record within their respective jurisdictions
shall have power to declare rights, status, and other legal
relations whether or not further relief is or could be
claimed. No action or proceeding shall be open to objec-
tion on the ground that a declaratory judgment or decree
is prayed for. The declaration may be either affirmative
or negative in form and effect, and such declarations
shall have the force and effect of a final judgment
or decree.'

This broad authority encompasses the power to determine a
party’s rights under a contract, including a claim that the con-
tract itself is invalid. Section 25-21,150 provides:

Any person interested under a deed, will, written con-
tract or other writings constituting a contract, or whose
rights, status or other legal relations are affected by a
statute, municipal ordinance, contract or franchise, may
have determined any question of construction or validity
arising under the instrument, statute, ordinance, contract,
or franchise and obtain a declaration of rights, status or
other legal relations thereunder.

In the context of domestic relations actions, we have previ-
ously held that a party was entitled to seek declaratory relief
in order to determine rights under an agreement with a for-
mer husband made in contemplation of a divorce which had
occurred in another state."

As noted, Young specifically sought declaratory relief in the
first dissolution proceeding when she asked the court to declare
the PMA “null and void.” As a court of record, the district
court had subject matter jurisdiction with respect to the claim
for declaratory relief.” The remaining question is whether the
court actually exercised that jurisdiction.

18§ 25-21,149.

9 Dorland v. Dorland, 175 Neb. 233, 121 N.W.2d 28 (1963), overruled
on other grounds, Landon v. Pettijohn, 231 Neb. 837, 438 N.W.2d 757
(1989).

2 See, Bituminous Casualty Corp. v. Deyle, 234 Neb. 537, 451 N.W.2d 910
(1990); § 25-21,149.
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While Young’s claims for dissolution of her marriage and
declaratory relief were pending before the court in the first
dissolution proceeding, the parties entered into mediation and
negotiation, which led to the reconciliation of the marriage and
execution of the APMA. They then jointly asked the court to
approve their settlement agreement, which included the PMA
as amended by the APMA. In a written stipulation signed by
both parties, they represented to the district court that they
had “voluntarily, freely and clearly entered into the [PMA and
APMA] without any duress or undue influence from the other
party,” and they acknowledged that the terms of the agree-
ments were “fair, just and not unconscionable.” Young then
testified that she understood approval of the parties’ settlement
would resolve all issues in her claim for declaratory relief
and result in its dismissal with prejudice, meaning she could
not in the future assert that the PMA and APMA were unen-
forceable. The court specifically questioned Young and found
her competent.

[15] We conclude that the court exercised its jurisdiction
under the Uniform Declaratory Judgments Act to approve the
PMA and APMA and that its order constituted a judgment on
the merits denying Young’s claim for a declaration that they
were invalid. We have noted that summary judgments, judg-
ments on a directed verdict, judgments after trial, default judg-
ments, and consent judgments are all generally considered to
be on the merits for purposes of res judicata.”’ This was essen-
tially a consent judgment in which the court, at the request of
both parties, made specific findings regarding the validity of
the PMA and APMA and the competency and capacity of the
parties to enter into them. The court dismissed Young’s claim
for declaratory relief with prejudice, just as it would have if it
had found the PMA and APMA to be valid and enforceable in
a contested proceeding.

2! DeVaux v. DeVaux, 245 Neb. 611, 514 N.W.2d 640 (1994) (superseded by
statute on other grounds as stated in Alisha C. v. Jeremy C., 283 Neb. 340,
808 N.W.2d 875 (2012)). See Jack H. Friedenthal et al., Civil Procedure
§ 14.7 (4th ed. 2005).
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Under Neb. Rev. Stat. § 25-601(1) (Reissue 2008), Young
could have dismissed her declaratory judgment action without
prejudice at any time prior to its submission to the court. Had
she done so, the resulting order of dismissal would not have
been a decision on the merits.?> This was no doubt the reason
Young’s lawyer asked her on the witness stand if she under-
stood that the court’s approval of the PMA and APMA would
result in dismissal of the declaratory judgment action with
prejudice and that she had the option of dismissing the action
“without the court approving these documents.” Young testified
that she understood.

In sum, the order approving the PMA and APMA in the
first dissolution proceeding was a final judgment on the mer-
its entered by a court of competent jurisdiction in an action
in which Young and Davis were parties, and it was therefore
binding upon them in the subsequent dissolution action under
the doctrine of res judicata. Because the first court had subject
matter jurisdiction under the Uniform Declaratory Judgments
Act, we need not address whether it also had subject matter
jurisdiction under the dissolution statutes. And because we
conclude that the judgment had preclusive effect under the doc-
trine of res judicata, we need not address whether the doctrine
of judicial estoppel applies.

(b) Public Policy

Young argues that the judgment approving the PMA and
APMA should not be given preclusive effect, because post-
marital agreements are void as against public policy in
Nebraska. This argument confuses the validity of the judg-
ment with the validity of the underlying agreements. As we
have noted, the judgment in the first dissolution proceeding
was entered on the merits by a court of competent jurisdiction
and meets all of the other requirements of res judicata as to
Young. She therefore cannot relitigate the issues determined
by that judgment, including the enforceability and validity of
the PMA and APMA. Thus, even if the PMA and APMA are

22 See Smith v. Lincoln Meadows Homeowners Assn., 267 Neb. 849, 678
N.W.2d 726 (2004).
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void as against public policy, an issue we do not decide, their
void nature is inconsequential once a valid final judgment
was entered approving them. No public policy considerations
prevent the first judgment from having preclusive effect under
the facts of this case.

(c) Remaining Arguments

We have considered Young’s remaining arguments in sup-
port of her claim that the judgment in the first dissolution
proceeding should not have preclusive effect and find them to
be without merit. We therefore find no error in the conclusion
of the district court that the judgment in the first dissolution
proceeding was entitled to preclusive effect and that therefore,
the attorneys’ advice that Young accept the settlement offer in
the second proceeding, and thus forgo further litigation of the
issue, could not have been the proximate cause of any injury
or damage.

3. YOUNG’s MOTIONS TO RECUSE

After the first district judge assigned to this case had
recused himself, Young filed a motion to recuse the judge to
whom the case had been reassigned. She asserted that the sec-
ond judge had presided over cases in which the appellees had
appeared as attorneys. That motion was overruled. Young then
filed a renewed and expanded motion to recuse, in which she
alleged that the second district judge, prior to his appointment
to the bench, had advocated for causes to which Young and a
group she headed were opposed. That motion was overruled.
Young later filed another renewed motion for recusal, assert-
ing that the judge had shown hostility toward her in several
rulings which were adverse to her position. That motion was
overruled as well. Young assigns that these rulings constitute
reversible error.

[16,17] Under the Nebraska Revised Code of Judicial
Conduct, a judge must recuse himself or herself from a case
if the judge’s impartiality might reasonably be questioned.”

2 In re Interest of Kendra M. et al., 283 Neb. 1014, 814 N.W.2d 747 (2012).
See, also, Neb. Rev. Code of Judicial Conduct § 5-302.11(A).
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In order to demonstrate that a trial judge should have recused
himself or herself, the moving party must demonstrate that a
reasonable person who knew the circumstances of the case
would question the judge’s impartiality under an objective
standard of reasonableness, even though no actual bias or
prejudice was shown.**

Young cites no authority in support of her argument that
recusal is “customary and appropriate” where an attorney is
a party to a case assigned to a judge before whom the attor-
ney has previously appeared.” As the U.S. Supreme Court
has stated, “‘judicial rulings alone almost never constitute
a valid basis for a bias or partiality motion’” directed to a
trial judge.?® Nor can a judge’s ordinary efforts at courtroom
administration be a basis for bias or partiality.”” We find noth-
ing in the district judge’s rulings in this case which would be
indicative of actual bias or prejudice necessitating recusal. The
fact that the judge and Young took opposite sides on public
policy issues before the judge was appointed to the bench does
not reflect judicial bias or prejudice in a case which has no
relationship to those public policy issues. We conclude that the
district court did not abuse its discretion in overruling Young’s
motions for recusal.

V. CONCLUSION
For the reasons discussed, we find no reversible error and
therefore affirm the judgment of the district court.
AFFIRMED.
WRIGHT and MILLER-LERMAN, JJ., not participating.

2 In re Interest of Kendra M. et al., supra note 23.
5 Brief for appellant at 42.

% Huber v. Rohrig, 280 Neb. 868, 875, 791 N.W.2d 590, 598 (2010) (quoting
Liteky v. United States, 510 U.S. 540, 114 S. Ct. 1147, 127 L. Ed. 2d 474
(1994)).

7 Id.
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1. Jurisdiction: Appeal and Error. An appellate court determines jurisdictional
questions that do not involve a factual dispute as a matter of law.

2. Criminal Law: Sentences: Judgments. In a criminal case, entry of judgment
occurs with the imposition of a sentence.

Appeal from the District Court for Lancaster County:
STePHANIE F. StAcy, Judge. Reversed and remanded for further
proceedings.
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Jon Bruning, Attorney General, and James D. Smith for
appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

STEPHAN, J.

Yannick K. Yuma pled no contest to two misdemeanors and
was sentenced to two concurrent 1-year terms of imprison-
ment. Because of credit for time served, he was released from
custody on the same day he was sentenced. He subsequently
moved to withdraw his guilty pleas, claiming his defense
attorney did not properly advise him of the immigration con-
sequences of conviction at the time he entered his pleas. The
district court for Lancaster County concluded that it lacked
jurisdiction to consider Yuma’s motion, because he had com-
pleted his sentences and had been released from custody. Based
upon our recent decision in State v. Gonzalez,' we reverse, and
remand for further proceedings.

BACKGROUND
Yuma was born in Zaire in 1985. He was granted asylum
and immigrated to the United States in 2001. In August 2009,

! State v. Gonzalez, 285 Neb. 940, 830 N.W.2d 504 (2013).
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he was charged in the district court for Lancaster County with
one count of strangulation, a Class IV felony, and one count
of domestic assault in the first degree, a Class III felony. He
entered pleas of not guilty on both counts.

In March 2010, the State filed an amended information
pursuant to a plea agreement. It charged Yuma with one
count of attempted strangulation and one count of domestic
assault in the third degree, both Class I misdemeanors. Yuma
pled no contest to both counts. Before accepting the pleas,
the judge advised Yuma that “conviction of the offenses for
which you have been charged may have the consequence of
removal from the United States, or denial of naturalization
pursuant to the laws of the United States.” When asked if
he understood the advisement, Yuma replied in the affirma-
tive. On April 7, Yuma was sentenced to imprisonment for 1
year on each count, with the sentences to be served concur-
rently. He was given credit for 247 days served. Because of
the credit, Yuma was released from custody the same day he
was sentenced.

In September 2011, Yuma filed a petition for writ of error
coram nobis. After an evidentiary hearing on his petition but
before any ruling, he obtained leave of court to amend and
filed a common-law motion to withdraw his pleas and vacate
his convictions. Relying upon Padilla v. Kentucky,* he alleged
he was denied effective assistance of counsel at the time of his
pleas, because his lawyer never asked about his “citizenship/
immigration status” or “inform[ed] him of the deportation
consequences of his . . . plea,” despite the fact that “deporta-
tion is presumptively mandatory” for noncitizens convicted of
domestic assault. Yuma alleged that he was currently facing
deportation as a result of his convictions and that his counsel’s
ineffective assistance constituted a ““‘[m]anifest injustice,””
which entitled him to the relief he sought.

After conducting a second evidentiary hearing, the district
court found that because Yuma was released from custody
before seeking to withdraw his pleas, it was necessary to

2 Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284
(2010).
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consider the jurisdictional issue of “whether a common-law
Motion to Withdraw Plea is available to a defendant whose
sentence has been completed.” The court examined our cases
addressing the various means of collaterally attacking a plea-
based conviction on the ground that the defendant was not
informed or aware of immigration consequences and noted
that we had not squarely addressed the jurisdictional issue pre-
sented in this case. The court concluded:
While it is possible that, once the issue is squarely before
it, the Nebraska Supreme Court may conclude that hav-
ing served one’s sentence is a distinction which should
not make a difference in the context of a common-law
Motion to Withdraw Plea, that sort of evolution in the law
is properly left to the appellate courts.
The court therefore denied the motion for the reason that it
lacked jurisdiction. Yuma perfected this timely appeal.

ASSIGNMENT OF ERROR
Yuma contends, restated, that the district court erred in con-
cluding that it lacked jurisdiction to consider his common-law
motion to withdraw his pleas and vacate his convictions.

STANDARD OF REVIEW
[1] An appellate court determines jurisdictional questions
that do not involve a factual dispute as a matter of law.?

ANALYSIS

As we recently noted in Gonzalez,' a defendant seeking
to withdraw a plea of guilty or nolo contendere after his or
her conviction has become final has two potential statutory
remedies. The first is Neb. Rev. Stat. § 29-1819.02 (Reissue
2008), which allows a defendant to move to withdraw a plea
and vacate a conviction when the statutorily required advise-
ment has not been given and an immigration consequence
results from the conviction. The second is the Nebraska

3 State v. Gonzalez, supra note 1; Sutton v. Killham, 285 Neb. 1, 825 N.W.2d
188 (2013).

4 State v. Gonzalez, supra note 1.
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Postconviction Act,’ under which a “prisoner in custody under
sentence™ may seek to have a conviction vacated on the
ground that it was obtained in violation of the prisoner’s con-
stitutional rights.” A motion for postconviction relief must be
filed within 1 year of the triggering event.®
In Gonzalez, we also reaffirmed the existence of a third
means of withdrawing a plea after a conviction has become
final, and we clarified its scope and parameters. We held:
[Tlhere is a Nebraska common-law procedure under
which a defendant may move to withdraw a plea after
his or her conviction has become final. This procedure
is available only when (1) the [Nebraska Postconviction]
Act is not, and never was, available as a means of assert-
ing the ground or grounds justifying withdrawing the
plea and (2) a constitutional right is at issue. In sum,
this common-law procedure exists to safeguard a defend-
ant’s rights in the very rare circumstance where due
process principles require a forum for the vindication of
a constitutional right and no other forum is provided by
Nebraska law.’
In this case, Yuma was given the advisement required by
§ 29-1819.02. He has not sought to withdraw his plea pursu-
ant to that statute, and has no grounds to do so. Nor has Yuma
sought relief under the Nebraska Postconviction Act. Instead,
he relies solely upon the common-law procedure. To decide
whether he is entitled to utilize that procedure, we must first
determine whether relief under the Nebraska Postconviction
Act is, or ever was, available to him.
We conclude that the Nebraska Postconviction Act is not,
and never was, available to Yuma. He was sentenced on April
7, 2010, but was immediately released from custody because

> Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 2008 & Cum. Supp.
2012).

6§ 29-3001(1).

7§ 29-3001. See, State v. Sims, 277 Neb. 192, 761 N.W.2d 527 (2009); State
v. Jim, 275 Neb. 481, 747 N.W.2d 410 (2008).

8§ 29-3001(4).
9 State v. Gonzalez, supra note 1, 285 Neb. at 949-50, 830 N.W.2d at 511.
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of his credit for time served. Because Yuma was never a “pris-
oner in custody under sentence,” he never could have sought
relief under the act.'

The remaining question is whether there is a constitutional
right at issue. Yuma, relying on Padilla," asserts his Sixth
Amendment constitutional right to counsel is at issue. The U.S.
Supreme Court has recognized that “‘the right to counsel is the
right to the effective assistance of counsel.””'? In Padilla, the
Court stated:

It is our responsibility under the Constitution to ensure
that no criminal defendant— whether a citizen or not—is
left to the “mercies of incompetent counsel.” . . . To sat-
isfy this responsibility, we now hold that counsel must
inform her client whether his plea carries a risk of depor-
tation. Our longstanding Sixth Amendment precedents,
the seriousness of deportation as a consequence of a
criminal plea, and the concomitant impact of deporta-
tion on families living lawfully in this country demand
no less."”

The Court concluded Padilla’s allegation that his trial coun-
sel failed to advise him that his guilty plea could lead to
deportation was sufficient to state a claim of “constitutional
deficiency.”'* Yuma’s claim is similarly sufficient—if the hold-
ing in Padilla applies to this case.

In Chaidez v. U.S.,” the U.S. Supreme Court held that
because Padilla announced a new rule within the meaning of
Teague v. Lane,'® those defendants whose convictions became

0 See § 29-3001(1).

Padilla v. Kentucky, supra note 2.

2 Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984) (quoting McMann v. Richardson, 397 U.S. 759,90 S. Ct. 1441,
25 L. Ed. 2d 763 (1970)).

3 Padilla v. Kentucky, supra note 2, 559 U.S. at 374 (quoting McMann v.
Richardson, supra note 12).

41d.,559 U.S. at 369.
Chaidez v. U.S., ___U.S. ___, 133 S.Ct. 1103, 185 L. Ed. 2d 149 (2013).
16 Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).

v
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final prior to Padilla could not benefit from its holding. But in
Griffith v. Kentucky,"” the Court held that “a new rule for the
conduct of criminal prosecutions is to be applied retroactively
to all cases, state or federal, pending on direct review or not yet
final, with no exception for cases in which the new rule con-
stitutes a ‘clear break’ with the past.” Pursuant to Griffith, we
applied newly announced constitutional rules to cases pending
on direct appeal in State v. Mata'® and State v. Gales."” Both
of those cases were pending on direct appeal when the Court
announced a new rule in Ring v. Arizona.*

[2] We conclude that the holding of Padilla is applicable
to Yuma. Yuma entered his pleas on March 9, 2010, before
Padilla was decided, but he was not sentenced until April 7,
2010, approximately 1 week after the Padilla decision. In a
criminal case, entry of judgment occurs with the imposition
of a sentence.”’ Thus, although Yuma’s case was not pending
on appeal when Padilla was decided, his convictions were
not final at the time, and therefore, the new rule announced in
Padilla applies to him.

In sum, the district court has jurisdiction to decide Yuma’s
common-law motion to withdraw his pleas, because the statu-
tory remedy under § 29-1819.02 does not apply and the
motion asserts a constitutional issue which was not, and never
could have been, addressed under the Nebraska Postconviction
Act. The fact that Yuma has served his sentences is not rel-
evant to the jurisdictional analysis. On remand, the district
court must determine whether Yuma’s motion to withdraw is
timely and whether he has established by clear and convincing
evidence that withdrawal of his pleas is necessary to correct a
manifest injustice.

7 Griffith v. Kentucky, 479 U.S. 314, 328, 107 S. Ct. 708, 93 L. Ed. 2d 649
(1987).

8 State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003), abrogated on other
grounds, State v. Rogers, 277 Neb. 37, 760 N.W.2d 35 (2009).

19 State v. Gales, 265 Neb. 598, 658 N.W.2d 604 (2003).
2 Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002).
21 State v. Lamb, 280 Neb. 738, 789 N.W.2d 918 (2010).
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CONCLUSION
For the reasons discussed, we reverse the judgment of the
district court and remand the cause for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

IN RE INTEREST OF JUSTINE J. ET AL.,
CHILDREN UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V.

SHAWNA R., APPELLANT.
835 N.W.2d 674

Filed July 12,2013. No. S-12-1134.

1. Juvenile Courts: Judgments: Appeal and Error. Cases arising under the
Nebraska Juvenile Code are reviewed de novo on the record, and an appellate
court is required to reach a conclusion independent of the trial court’s findings.
However, when the evidence is in conflict, the appellate court will consider and
give weight to the fact that the lower court observed the witnesses and accepted
one version of the facts over the other.

2. Juvenile Courts: Jurisdiction. To obtain jurisdiction over a juvenile at the
adjudication stage, the court’s only concern is whether the conditions in which
the juvenile presently finds himself or herself fit within the asserted subsection of
Neb. Rev. Stat. § 43-247 (Reissue 2008).

3. Juvenile Courts: Jurisdiction: Parental Rights. Neb. Rev. Stat. § 43-247(3)(a)
(Reissue 2008) outlines the basis for the juvenile court’s jurisdiction and grants
exclusive jurisdiction over any juvenile who lacks proper parental care by reason
of the fault or habits of his or her parent, guardian, or custodian.

4. Parental Rights. The purpose of the adjudication phase is to protect the interests
of the child.

5. Juvenile Courts: Jurisdiction: Proof. The Nebraska Juvenile Code does not
require the separate juvenile court to wait until disaster has befallen a minor child
before the court may acquire jurisdiction. While the State need not prove that
the child has actually suffered physical harm, Nebraska case law is clear that at
a minimum, the State must establish that without intervention, there is a definite
risk of future harm.

6. Parental Rights: Proof. The State must prove the allegations in a petition for
adjudication filed under Neb. Rev. Stat. § 43-247(3)(a) (Reissue 2008) by a pre-
ponderance of the evidence.

Appeal from the Separate Juvenile Court of Douglas County:
ELizaBETH CRNKOVICH, Judge. Affirmed in part, and in part
reversed and remanded with directions.
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Cassidy V. Chapman and Andrea M. Smith for appellant.

Donald W. Kleine, Douglas County Attorney, Ann C. Miller,
and Emily H. Anderson, Senior Certified Law Student, for
appellee.

Heavican, C.J., WRIGHT, CoNNOLLY, STEPHAN, MCCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

McCoRMACK, J.
NATURE OF CASE

Shawna R. appeals from an order of the juvenile court adju-
dicating her four children under Neb. Rev. Stat. § 43-247(3)(a)
(Reissue 2008). Shawna does not challenge the adjudication of
her two daughters, Sylissa J. and Justine J. Shawna challenges
the juvenile court’s adjudication of her two sons, Moses S. and
Elijah S., and argues that there was no evidence that the boys
were in danger of future harm. We agree and find that there
was insufficient evidence adduced by the State to support the
adjudication of Moses and Elijah. Therefore, we reverse the
judgment of the juvenile court pertaining to Moses and Elijah
and remand the cause with directions to dismiss the petition for
adjudication of Moses and Elijah.

BACKGROUND

Shawna is the biological mother of four children. At the time
of the adjudication hearing, her daughter Sylissa was 14 years
old, daughter Justine was 11 years old, son Moses was 8 years
old, and son Elijah was 6 years old. At the relevant times of
neglect and abuse, the two oldest children, Sylissa and Justine,
lived with their mother, Shawna, and her husband, Jarrod R.
The record indicates that the two youngest children, Moses and
Elijah, lived with their grandparents.

On April 12, 2012, the State filed a petition alleging that
Sylissa and Justine came within the meaning of § 43-247(3)(a)
and lacked proper parental care by reason of the faults and
habits of Shawna and Jarrod. The State made five allega-
tions: (1) Shawna’s and Jarrod’s use of alcohol and controlled
substances places said children at risk of harm; (2) Shawna
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and Jarrod have engaged in multiple instances of domestic
violence; (3) Shawna and Jarrod have failed to provide said
children with proper parental care, support, and supervision;
(4) Shawna and Jarrod have failed to provide safe, stable, and
appropriate housing for said children; and (5) due to the above
allegations, said children are at risk for harm.

On April 16, 2012, the State filed an amended petition. The
amended petition added Moses and Elijah and alleged the two
boys also came within the meaning of § 43-247(3)(a) for the
same reasoning as Sylissa and Justine.

During the adjudication hearing on October 11, 2012, the
State offered, and the court admitted into evidence, depositions
from Sylissa and Justine. Both Sylissa and Justine testified
to finding drug paraphernalia, including pipes and needles,
in the house. They witnessed multiple instances of domestic
violence between Shawna and Jarrod. They were often left
unsupervised without enough food to eat and having to fend for
themselves when it came to finding dinner. In their depositions,
both daughters testified that they did not feel safe living with
Shawna and Jarrod.

Sylissa and Justine both testified that at the times of the
above incidences of neglect, their brothers, Moses and Elijah,
were not present. Sylissa testified that Moses and Elijah lived
at their grandparents’ house and not with Shawna and Jarrod.
Additionally, both Sylissa and Justine testified that they felt
safe when staying with their grandparents.

On October 22, 2012, the juvenile court found by a prepon-
derance of the evidence that Sylissa, Justine, Moses, and Elijah
were within § 43-247(3)(a) due to the faults and habits of
Shawna and Jarrod. The children were ordered to remain in the
temporary custody of the Nebraska Department of Health and
Human Services for appropriate care and placement. Shawna
appeals that order.

ASSIGNMENTS OF ERROR
Shawna assigns, restated and summarized, that the juvenile
court erred in finding by a preponderance of the evidence that
Moses and Elijah come within the meaning of § 43-247(3)(a)
and in finding that Moses and Elijah should remain in the
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temporary custody of the Department of Health and Human
Services for appropriate care and placement.

STANDARD OF REVIEW

[1] Cases arising under the Nebraska Juvenile Code are
reviewed de novo on the record, and an appellate court is
required to reach a conclusion independent of the trial court’s
findings. However, when the evidence is in conflict, the appel-
late court will consider and give weight to the fact that the
lower court observed the witnesses and accepted one version
of the facts over the other.'

ANALYSIS

Shawna does not contest the juvenile court’s findings that
Sylissa and Justine were at risk of harm under § 43-247(3)(a)
due to her faults and habits. However, she argues that because
Moses and Elijah were not residing with her, they were not
at a risk of harm and did not fall within the meaning of
§ 43-247(3)(a).

[2,3] To obtain jurisdiction over a juvenile at the adjudica-
tion stage, the court’s only concern is whether the conditions in
which the juvenile presently finds himself or herself fit within
the asserted subsection of § 43-247.2 Section 43-247(3)(a) out-
lines the basis for the juvenile court’s jurisdiction and grants
exclusive jurisdiction over any juvenile “who lacks proper
parental care by reason of the fault or habits of his or her par-
ent, guardian, or custodian.”

[4-6] The purpose of the adjudication phase is to protect the
interests of the child.® The Nebraska Juvenile Code does not
require the separate juvenile court to wait until disaster has
befallen a minor child before the court may acquire jurisdic-
tion.* While the State need not prove that the child has actually
suffered physical harm, Nebraska case law is clear that at a
minimum, the State must establish that without intervention,

U In re Interest of Rylee S., 285 Neb. 774, 829 N.W.2d 445 (2013).

2 See In re Interest of Sabrina K., 262 Neb. 871, 635 N.W.2d 727 (2001).
3 See id.

4 In re Interest of M.B. and A.B., 239 Neb. 1028, 480 N.W.2d 160 (1992).
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there is a definite risk of future harm.’ The State must prove
such allegations by a preponderance of the evidence.®

The issue presented by this appeal is whether the State
proved by a preponderance of the evidence that without inter-
vention, there was definite risk of future harm to Moses and
Elijah, by reason of the fault or habits of Shawna and Jarrod,
while the boys were living with their grandparents. We find
that the State failed to meet its burden.

In In re Interest of Carrdale H., the juvenile court adju-
dicated a child based upon the father’s possession of illegal
drugs, and the Nebraska Court of Appeals reversed the adju-
dication order. The court noted that the State failed to adduce
any evidence regarding whether the father was charged with a
crime, whether the father had any history of drug use in or out
of the child’s presence, whether the child was present when the
father possessed the drugs, or whether the child was affected in
any way by the father’s actions.® The court held that the State
failed to prove by a preponderance of the evidence the peti-
tion’s allegation that the father’s use of drugs placed said child
at risk for harm.’

In In re Interest of Brianna B. & Shelby B.,'° the juvenile
court adjudicated the children because of a pattern of alcohol
use by the parents. The Court of Appeals concluded that the
State failed to adduce evidence to show that the children lacked
proper parental care.'" Although there was evidence that the
parents had consumed alcohol in the presence of the children,
there was no evidence to show that the children were impacted
by the drinking."

5 In re Interest of Anaya, 276 Neb. 825, 758 N.W.2d 10 (2008).

6 See id.

7 In re Interest of Carrdale H., 18 Neb. App. 350, 781 N.W.2d 622 (2010).
8 1d.

o 1d.

9 In re Interest of Brianna B. & Shelby B., 9 Neb. App. 529, 614 N.W.2d
790 (2000).

.
2 1d.
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And finally, in In re Interest of Taeven Z.,” the juvenile
court adjudicated the child because the mother had ingested
a morphine pill that was not prescribed to her. The Court of
Appeals found that there was no evidence that the child was
affected by the mother’s taking the nonprescribed pill or any
evidence that the mother’s taking the pill placed the child
at risk.'* The court held that there was no evidentiary nexus
between the consumption of drugs by the mother and any defi-
nite risk of future harm to the child."

Like the aforementioned cases, we conclude that the State
did not adduce sufficient evidence to support the adjudication
of Moses and Elijah. It is uncontested that the State met its
burden as to the adjudication of Sylissa and Justine. However,
there is no evidence that Moses and Elijah were present for
Shawna’s and Jarrod’s drug use or domestic violence. In fact,
the deposition testimony of both Sylissa and Justine indicates
that Moses and Elijah were living with their grandparents.
Sylissa’s and Justine’s testimony establishes that their grand-
parents provided a safe environment for Moses and Elijah.
Therefore, although the living situation provided by Shawna
and Jarrod to Sylissa and Justine was sufficient to adjudicate
the children, the State failed to prove by a preponderance of
the evidence an evidentiary nexus between the neglect suffered
by Sylissa and Justine and any definite risk of future harm to
Moses and Elijah.

Therefore, we reverse the juvenile court’s adjudication of
Moses and Elijah. We do so cautiously and note that should
evidence be discovered that Moses and Elijah are at a defi-
nite risk of future harm after being returned to the custody of
Shawna, the State should again petition the juvenile court for
adjudication pursuant to § 43-247(3)(a).

CONCLUSION
Because we find there was insufficient evidence presented
to warrant an adjudication of Moses and Elijah, we reverse the

13 In re Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d 313 (2012).
“Id.
5 1d.
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adjudication order concerning Moses and Elijah and remand
the cause with directions to dismiss the petition as to Moses
and Elijah. As conceded by the parties, we affirm the adjudica-
tion order of the juvenile court as to Sylissa and Justine.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V.
Eric O. RocHA, SR., APPELLANT.
836 N.W.2d 774

Filed July 19, 2013. No. S-12-411.

Effectiveness of Counsel: Appeal and Error. Appellate review of a claim of
ineffective assistance of counsel is a mixed question of law and fact.

. When reviewing a claim of ineffective assistance of counsel, an
appellate court reviews the factual findings of the lower court for clear error.
__. With regard to the questions of counsel’s performance or preju-
dice to the defendant as part of the two-pronged test articulated in Strickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), an
appellate court reviews such legal determinations independently of the lower
court’s decision.

Appeal and Error. Absent plain error, an appellate court ordinarily will not
address an issue that was not raised in the trial court.

Effectiveness of Counsel: Postconviction: Records: Appeal and Error.
Ineffective assistance of counsel claims are generally addressed through a post-
conviction action. This is frequently because the record is insufficient to review
the issue on direct appeal.

Effectiveness of Counsel: Postconviction. Where no plausible explanation for
an attorney’s actions exists, to require the defendant to file a postconviction
action can only be a waste of judicial time.

Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance
of counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984), the defendant must show that counsel’s performance
was deficient and that this deficient performance actually prejudiced his or
her defense.

. To show deficient performance, a defendant must show that coun-
sel’s performance did not equal that of a lawyer with ordinary training and skill
in criminal law in the area.

Effectiveness of Counsel: Proof: Words and Phrases. To show prejudice under
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), the petitioner must demonstrate a reasonable probability that but for his
or her counsel’s deficient performance, the result of the proceeding would have
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been different. A reasonable probability is a probability sufficient to undermine
confidence in the outcome.

10. Effectiveness of Counsel: Appeal and Error. In addressing the “prejudice”
component of the test in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984), an appellate court focuses on whether a trial counsel’s
deficient performance renders the result of the trial unreliable or the proceeding
fundamentally unfair.

11.  Trial: Joinder. Offenses are properly joinable under Neb. Rev. Stat. § 29-2002(1)
(Reissue 2008) if they are of the same or similar character or are based on the
same act or transaction or on two or more acts or transactions connected together
or constituting parts of a common scheme or plan.

12. ___: . Charges arise out of the same act or transaction if they are so closely
linked in time, place, and circumstance that a complete account of one charge
cannot be related without relating details of the other charge.

13. Trial: Joinder: Evidence. To be part of the same act or transaction, there must
be substantially the same facts; i.e., one charge cannot be proved without present-
ing evidence of the other charge.

Appeal from the District Court for Scotts Bluff County: Lo
DosrovoLny, Judge. Reversed, sentences vacated, and cause
remanded for further proceedings.

James R. Mowbray and Todd W. Lancaster, of Nebraska
Commission on Public Advocacy, for appellant.

Jon Bruning, Attorney General, and Stacy M. Foust for
appellee.

WRIGHT, CONNOLLY, STEPHAN, MILLER-LERMAN, and CASSEL,
JJ., and RiEDMANN, Judge.

PErR CuURIAM.
I. NATURE OF CASE

Eric O. Rocha, Sr., was convicted of first degree sexual
assault of a child and four counts of child abuse. In this direct
appeal, Rocha claims trial counsel was ineffective in failing to
move to sever the sexual assault charge from the child abuse
charges and in failing to request an instruction limiting the
jury’s consideration of the evidence of one crime to that par-
ticular crime. He also alleges trial error in failing to instruct the
jury on the lesser-included offense of negligent child abuse and
in failing to instruct the jury on the defense of parental justifi-
cation of use of force. For the reasons set forth, we reverse the
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judgments of conviction, vacate the sentences, and remand the
cause for further proceedings.

II. FACTS

On March 8, 2011, an officer with the Nebraska State
Patrol conducted an interview of J.S., a young girl, who was
8 years old at the time of trial. After the interview, the officer
obtained a search warrant for Rocha’s residence in Scottsbluff,
Nebraska. At the residence, a slipper and a belt were retrieved
and photographs were taken of the residence, including a pho-
tograph of a bedroom door which could be locked from the
outside of the room.

Rocha was charged with one count of first degree sexual
assault of a child and four counts of felony child abuse. J.S.
was the alleged victim of the sexual assault and one of the
alleged victims of child abuse. Her three brothers, J.C., AR.,
and A.S., were the other alleged child abuse victims. A second
amended information alleged that Rocha committed sexual
assault from October 14, 2009, through February 2011 and
that Rocha committed child abuse from June 11, 2008, through
February 2011.

At trial, the evidence showed that Rocha and Jessica S.
were married and lived together. J.S., J.C., AR., and A.S. are
Jessica’s children, but Rocha is not their biological father. He
supervised the children while Jessica was at work and the chil-
dren were at home.

J.S. testified that during the evenings, Rocha came into her
bedroom, which she shared with her brothers. He took her into
the living room and forced her to perform oral sex. She gave
her story as to what occurred during the assaults. The assaults
allegedly occurred in the living room, in her mother’s bed-
room, in the bathrooms, and in the car.

In the car, Rocha allegedly made J.S. sit on his lap with her
pants and underwear partially off. Rocha’s “private area” went
“in [her] bottom,” and she said that hurt. Rocha also allegedly
touched her vaginal area with his finger.

J.S. claimed Rocha hit her with a slipper on her arm. She
claimed Rocha hit her bottom with a belt, which hurt. Rocha
also blew marijuana smoke into her mouth. She said she did
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not get enough to eat at dinner because the children did not
get “seconds.” She said that on one occasion, Rocha made her
drink beer and then made her perform oral sex.

J.S. was afraid of Rocha because he hurt her brothers. She
said Rocha choked A.R. by “dragging him up in the wall”
with his hands around his throat. She also saw Rocha push his
fingernail into A.R.’s ear. Rocha spanked A.R. and A.S. with
the belt and the slipper. And J.S. saw Rocha choke A.S. in
the bathroom.

J.C. explained that the bedroom he shared with J.S., AR.,
and A.S. locked from the outside and that sometimes the boys
were locked in the bedroom while J.S. was in the living room
with Rocha. J.C. testified he did not always get enough food
to eat. He saw Rocha smoke something green in color, and the
smoke hurt the boys’ eyes.

Rocha did not hit J.C., but J.C. saw Rocha hit the other
children. Rocha spanked J.S. with his hand, sometimes with
her pants down. Rocha spanked A.R.’s bottom with his hand
or with a sandal. Rocha also hit A.R.’s bottom and hands
with a wooden stick and hit A.R.’s bottom with the tube of a
vacuum cleaner. He made A .R. stand in a corner, and one time,
J.C. saw Rocha push A.R.’s head into the wall, giving A.R. a
bloody nose. On another occasion, Rocha threw A.R. across the
kitchen floor. He “thump[ed]” A.R. on the head with his finger
or a wooden spoon. Rocha hit A.R. on his side if he was not
behaving. J.C. testified that Rocha spanked A.S. with his hand,
but never used anything else to hit A.S.

J.S. kindergarten teacher testified that until November
2009, J.S. was a “bubbly” 5-year-old, who then became very
agitated and nervous, cried a lot, and did not want to go
home. J.S. refused to take an art project home. The teacher
explained that J.S. wanted to be perfect in doing everything
at school and would erase her papers repeatedly. When col-
oring, J.S. was afraid to go outside the lines. She would cry
at school because she was hungry or afraid to go home. The
teacher gave J.S. and the other students in the class snacks
twice a day to address J.S.” hunger. J.S. was frightened and
uneasy when she talked with the teacher about her home. She
was afraid to go home if her new shoes were dirty, so she
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“spit clean[ed]” them. After the teacher observed this behav-
ior, she helped J.S. clean her shoes with a rag, and did so
regularly after J.S. sobbed for fear she would get in trouble
at home.

J.S” kindergarten teacher said that toward the end of
November 2009, J.S. used the bathroom 15 or 20 times each
day to wash her hands, arms, legs, hair, and face. The teacher
testified that this behavior was different for J.S. and unusual
for any kindergarten student. J.S.” first grade teacher during the
2010-11 school year also testified to similar behavior.

A licensed medical health practitioner and certified profes-
sional counselor, Jeanna Townsend, provided therapy to J.S.
5 times in February 2010 and approximately 14 times begin-
ning in June 2011. During her five sessions with J.S. in 2010,
J.S. did not answer questions and “shut down.” Townsend
testified that child victims of sexual abuse exhibit certain
behaviors. These include taking responsibility for many things
and feeling that they are bad or dirty. Townsend stated that
constant washing of body parts was consistent with sexual
abuse because the child tends to feel dirty. Excessive use of
the bathroom was consistent with sexual abuse. Townsend
testified to other activities that could be consistent with
sexual abuse.

The children’s mother, Jessica, testified Rocha disciplined
the children by sending them to their room, giving them a
“time out,” or not letting them go outside to play. She did not
see any marks or bruises on the children that caused concern
that the children were improperly disciplined, and she did not
see Rocha hit A.R. or A.S. on the head with a wooden spoon
during mealtime. She did not hear any complaints from the
children that Rocha spanked or treated them inappropriately;
hit them with a belt, stick, or sandal; or choked them. But
Jessica admitted she found little bruises on the children after
Rocha had been alone with them and stated she had concerns
about how Rocha treated the children.

Jessica did not expose J.S. to anything sexual, and Jessica
claimed J.S. did not tell her that she was sexually abused by
Rocha. She said J.S. had an imagination and made up stories.
Jessica said she did not see Rocha smoke marijuana in the
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home and did not find or smell marijuana in the home. She
denied that the children were deprived of food at dinner.

Rocha denied the allegations of sexual assault and child
abuse. He denied taking J.S. to the living room or exposing
himself to her. He denied having done anything to J.S. for
sexual gratification.

Rocha said he disciplined J.S., A.R., and A.S. by scolding
them, yelling at them, giving them “timeouts,” and sending
them to their room. He said he spanked them with an open
hand on the bottom but denied pinching, choking, hitting
them in the face, or striking them with anything other than
his hands. Rocha disciplined J.C. by “grounding” him. He
denied using marijuana in front of the children, offering it to
the children, or forcing them to consume it. He said that he
and Jessica made them meals and that the children were not
denied food.

After the evidentiary portion of the trial, Rocha’s counsel
requested that a proposed jury instruction on the term “cruel
punishment” be given to the jury. The court denied the instruc-
tion. It determined the instruction was not necessary to accu-
rately state the law. During its rebuttal argument, the State
asserted that J.S. had been “absolutely honest in everything she
told [the jury] that happened.”

The jury found Rocha guilty on all counts. He was sentenced
to prison for 40 years to life on the sexual assault conviction,
with credit for 264 days served, and 3 to 5 years on each child
abuse conviction. All sentences were to run consecutively.
He appealed. This court has a statutory obligation to hear all
appeals in cases in which the sentence of life imprisonment
is imposed.

III. ASSIGNMENTS OF ERROR
Rocha assigns, summarized and restated, that (1) his trial
counsel was ineffective in failing to move to sever the sexual
assault charge from the child abuse charges, (2) his trial coun-
sel was ineffective in failing to request a limiting instruction
preventing the jury from considering the evidence of sexual

' See Neb. Rev. Stat. § 24-1106(1) (Reissue 2008).
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assault to convict him of the child abuse charges and vice
versa, (3) the trial court erred in failing to instruct the jury on
the lesser-included offense of negligent child abuse, and (4)
the trial court erred in failing to instruct the jury on the paren-
tal justification for use of force as set forth in Neb. Rev. Stat.
§ 28-1413 (Reissue 2008). Rocha raises a hearsay claim and
other ineffective assistance of counsel claims which are not
necessary for our analysis.

IV. STANDARD OF REVIEW

[1-3] Appellate review of a claim of ineffective assistance
of counsel is a mixed question of law and fact.> When review-
ing a claim of ineffective assistance of counsel, an appellate
court reviews the factual findings of the lower court for clear
error.’ With regard to the questions of counsel’s performance
or prejudice to the defendant as part of the two-pronged test
articulated in Strickland v. Washington,' an appellate court
reviews such legal determinations independently of the lower
court’s decision.’

IV. ANALYSIS

1. TriaL COUNSEL WAS INEFFECTIVE IN
FAILING TO MOVE TO SEVER SEXUAL
AssauLt CHARGE FroM CHILD
ABUSE CHARGES
[4] Rocha first takes issue with his charges being joined in a
single trial. Rocha did not object to the alleged misjoinder and
did not move to sever one or several of the charges. Absent
plain error, we ordinarily will not address an issue that was
not raised in the trial court.® Other courts have held that a trial
court may raise the issue of misjoinder and sever joint charges

2 State v. Poe, 284 Neb. 750, 822 N.W.2d 831 (2012).
S 1d.

4 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

5 State v. Poe, supra note 2.
¢ See, e.g., State v. Simnick, 279 Neb. 499, 779 N.W.2d 335 (2010).
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or defendants on its own motion.” But a court’s failure to exer-
cise that power is reviewable only for plain error.® Rocha has
not argued plain error here.

However, the alleged misjoinder and failure to sever may
also be addressed through the prism of ineffective assistance
of counsel, which is what Rocha has done here. He argues that
his counsel was ineffective in failing to object to the misjoinder
of his charges and in failing to move to sever the charges. He
argues that his counsel’s inaction resulted in a fundamentally
unfair trial and that his convictions must be reversed. We can
conceive of no strategic reason for his counsel’s failure to act,
and that failure undermines our confidence in the outcome of
the trial.

(a) Addressing Ineffective Assistance of
Counsel Claim on Direct Appeal

[5] Obviously, this is Rocha’s direct appeal, and ineffective
assistance of counsel claims are generally addressed through
a postconviction action. This is frequently because the record
is insufficient to review the issue on direct appeal.” There is
a strong presumption that counsel acted reasonably, and an
appellate court will not second-guess reasonable strategic deci-
sions.'” But where the record on direct appeal rebuts that pre-
sumption, we may address the issue. Essentially, that presump-
tion is rebutted when counsel’s decision cannot be justified as a
part of any plausible trial strategy.'' As will be discussed more
fully below, such is the case here.

7 See, e.g., US. v. McManus, 23 F.3d 878 (4th Cir. 1994); United States
v. De Diego, 511 F.2d 818 (D.C. Cir. 1975); 5 Wayne R. LaFave et al.,
Criminal Procedure § 17.3(a) (2007).

8 See, e.g., U.S. v. Hart, 273 F.3d 363 (3d Cir. 2001); U.S. v. Ililand, 254
F.3d 1264 (10th Cir. 2001); United States v. Palow, 777 F.2d 52 (1st Cir.
1985).

% See, e.g., State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013). See, also,
State v. Faust, 265 Neb. 845, 660 N.W.2d 844 (2003), disapproved on
other grounds, State v. McCulloch, 274 Neb. 636, 742 N.W.2d 727 (2007).

10 See, e.g., State v. Huston, 285 Neb. 11, 824 N.W.2d 724 (2013).

" See Faust, supra note 9.
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The dissent, however, takes issue with our addressing
Rocha’s ineffective assistance claim on direct appeal and sug-
gests that we should never resolve such claims on direct
appeal. In support of its position, the dissent makes several
arguments, most of which find support in the U.S. Supreme
Court’s opinion in Massaro v. United States'; the dissent
quotes Massaro extensively. But in the final paragraph of
Massaro, the Court stated:
We do not go this far. We do not hold that ineffective-
assistance claims must be reserved for collateral review.
There may be cases in which trial counsel’s ineffective-
ness is so apparent from the record that appellate coun-
sel will consider it advisable to raise the issue on direct
appeal. There may be instances, too, when obvious defi-
ciencies in representation will be addressed by an appel-
late court sua sponte.”

Clearly, the U.S. Supreme Court disagreed with the dissent’s

categorical approach. We do too.

The dissent also poses a litany of questions that, in its view,
might (on postconviction review) uncover a reasonable strategy
behind trial counsel’s failure to sever the charges. Putting aside
whether the dissent’s possible answers are actually probable
or convincing, this “what if” routine could be done for any
case on direct appeal. It is just another way for the dissent
to argue that ineffective assistance claims should always be
reserved for postconviction review. As noted above, we (and
the U.S. Supreme Court) reject that position. Here, ineffec-
tive assistance is plain from the record and may be addressed
on direct appeal. In fact, if appellate counsel is different from
trial counsel, claims of ineffective assistance of counsel must
be raised on direct appeal, or they are waived. The question
is whether the record is sufficient to address the claim. In this
case, the majority has determined the record is sufficient to
address the claim.

12 Massaro v. United States, 538 U.S. 500, 123 S. Ct. 1690, 155 L. Ed. 2d
714 (2003).

3 1d., 538 U.S. at 508.
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[6] As the analysis will show, the charges were improperly
joined together, and considering the obvious risks to Rocha of
proceeding with a joint trial on the charges, we can conceive
of no justifiable reason for counsel’s failure to object to the
misjoinder and failure to move to sever. “[W]here no plau-
sible explanation for an attorney’s actions exists, to require the
defendant to file a postconviction action can be only a waste of
judicial time.”'*

The State and the dissent argue that a reasonable explanation
could exist and that we should wait to address this claim until
it is on postconviction review. As stated above, we disagree.
But as an example of such an alleged explanation, the State
claimed at oral argument that perhaps Rocha’s counsel did not
object to the joinder of the charges and move to sever because
Rocha himself requested a single trial. We find this hypotheti-
cal unpersuasive because, regardless, the decision whether to
object to the joinder and move to sever was a tactical decision
for trial counsel to make rather than Rocha.'

(b) Merits of Rocha’s Ineffective
Assistance of Counsel Claim

[7.8] To prevail on a claim of ineffective assistance of coun-
sel under Strickland,'® the defendant must show that counsel’s
performance was deficient and that this deficient performance
actually prejudiced his or her defense.!” To show deficient per-
formance, a defendant must show that counsel’s performance
did not equal that of a lawyer with ordinary training and skill
in criminal law in the area.'s

“ Faust, supra note 9, 265 Neb. at 876, 660 N.W.2d at 872. See, also, Hills
v. State, 78 So. 3d 648 (Fla. App. 2012); People v. Karraker, 261 1l1. App.
3d 942, 633 N.E.2d 1250, 199 IlIl. Dec. 259 (1994).

15 See, e.g., State v. Fleury, 135 Conn. App. 720, 42 A.3d 499 (2012); Com.
v. Hernandez, 63 Mass. App. 426, 826 N.E.2d 753 (2005); Com. v. Clarke,
44 Mass. App. 502, 692 N.E.2d 85 (1998). See, also, Neb. Ct. R. of Prof.
Cond. § 3-501.2.

16 Strickland, supra note 4.

"7 Watt, supra note 9.

8 1d.
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[9,10] The petitioner must demonstrate a reasonable prob-
ability that but for his or her counsel’s deficient performance,
the result of the proceeding would have been different.”” A
reasonable probability is a probability sufficient to undermine
confidence in the outcome.” In addressing the “prejudice”
component of the Strickland test, we focus on whether a trial
counsel’s deficient performance renders the result of the trial
unreliable or the proceeding fundamentally unfair.?!

[11] Here, whether counsel’s performance was deficient
initially depends on whether the charges were properly joined
under Neb. Rev. Stat. § 29-2002(1) (Reissue 2008). Section
29-2002 states in relevant part:

(1) Two or more offenses may be charged in the same
. . information . . . in a separate count for each offense
if the offenses charged . . . are of the same or similar
character or are based on the same act or transaction or
on two or more acts or transactions connected together or
constituting parts of a common scheme or plan.
The language of § 29-2002(1) is similar to the language found
in Fed. R. Crim. P. 8(a). Offenses are properly joinable under
§ 29-2002(1) if they are of the same or similar character or are
based on the same act or transaction or on two or more acts or
transactions connected together or constituting parts of a com-
mon scheme or plan.??

At the outset, the exact charges in this case should be made
clear. The State charged Rocha with first degree sexual assault
of a child (as to J.S. only) under Neb. Rev. Stat. § 28-319.01
(Cum. Supp. 2012). The State also charged Rocha with four
counts of child abuse (as to all four children, including J.S.)
under Neb. Rev. Stat. § 28-707 (Reissue 2008). Rocha argues
now on appeal that his trial counsel was ineffective for failing
to object to the misjoinder of t